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INTRODUCTION 
 

 The Raysor and McCoy Appellees respectfully request that Circuit Judges 

Robert Luck, Barbara Lagoa, and Andrew Brasher be disqualified from participating 

in this case. This case will determine whether three-quarters of a million Floridians 

can vote; it is especially important the judges deciding this case are themselves 

qualified to vote on it.  

Judges Luck and Lagoa stated in written testimony to the Senate Judiciary 

Committee they would recuse from any case involving the Florida Supreme Court 

while they were Justices or in which they played any role—commitments that are 

triggered here. Their disqualification is required not only because they said so in 

seeking confirmation, but because the Code of Conduct for United States Judges, 

incorporated by this Court’s Internal Operating Procedures, requires disqualification 

when judges participated, in a prior judicial position, concerning the litigation. Their 

failure to adhere to their broad commitments to the Senate Judiciary Committee (and 

the public), and to the Code of Conduct, would cause their impartiality to 

“reasonably be questioned,” 28 U.S.C. § 455(a). Federal law therefore likewise 

requires their disqualification. 

Judge Brasher served as Solicitor General of Alabama, and in that capacity 

was counsel of record in Thompson v. Alabama, No. 16-cv-783-ECM-SMD (M.D. 

Ala.), a case challenging the same government policy challenged by plaintiffs in this 
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case, and which all parties have designated as a “related case.” In that capacity, Judge 

Brasher wrote and signed multiple briefs arguing the same legal positions advanced 

by Appellants in this case. His co-counsel at the time, whom he supervised, remains 

counsel for defendants in that case, and has filed an amicus brief supporting 

Appellants here. In seeking confirmation from the Senate, Judge Brasher pledged to 

recuse from any case involving a government policy that he previously defended, 

and for two years to recuse from any case in which the Alabama Attorney General’s 

Office represents a party. His recusal is required in keeping with his public 

commitment, the Code of Conduct, and federal law. 

FACTS AND PROCEDURAL HISTORY 
 

I. The Florida Supreme Court Proceeding 

In 2018, Floridians adopted a constitutional amendment automatically 

restoring the right to vote to people with past felony convictions upon “completion 

of all terms of sentence including probation and parole.”1 Fla. Const. Art. VI, § 4. 

The legislature then enacted Senate Bill 7066, defining “completion of all terms of 

sentence” to include full payment of legal financial obligations (“LFOs”) ordered by 

a court as part of the sentence. Fla. Stat. § 98.0751(2)(a). 

                                                 
1 The Amendment does not apply to those convicted of murder or a felony sexual 
offense. Fla. Const. Art. VI, § 4. 

Case: 20-12003     Date Filed: 07/15/2020     Page: 7 of 29 



3 
 

Appellees, in three suits, brought claims alleging, inter alia, that conditioning 

rights restoration on payment of LFOs constitutes wealth discrimination in violation 

of the Fourteenth Amendment, and constitutes a poll or other tax in violation of the 

Twenty-Fourth Amendment; and that Florida’s system for administering the LFO 

requirement violates due process. The cases were consolidated under Jones v. 

DeSantis, 4:19-cv-300.2 Throughout the litigation, including this appeal, Appellants 

Governor DeSantis and Secretary Lee3 have contended that voters would not have 

enacted Amendment 4 but for its requirement that people pay off their LFOs even if 

they cannot afford to do so, and that the pay-to-vote requirement. 

In September 2019, Appellant Governor DeSantis requested an Advisory 

Opinion from the Florida Supreme Court as to whether the phrase “all terms of 

sentence” under article VI, section 4 of the Florida Constitution included payment 

of LFOs. See Request for Advisory Opinion, No. SC19-1341 (Fla. Aug. 9, 2019). 

                                                 
2 The consolidated cases were initially before Judge Walker of the Northern District 
of Florida. Judge Walker recused himself weeks into the litigation because Appellant 
Secretary Lee retained additional counsel from the law firm Holland & Knight, at 
which Judge Walker’s wife is a partner. See Order of Recusal at 1-2, 4:19-cv-300, 
ECF 86 (finding that Secretary Lee’s conduct was “deeply troubling,” and citing a 
past instance where the firm was disqualified from a case in his court given, inter 
alia “the potential for manipulation of the judicial system [and] the lack of need by 
Defendants for this particular counsel.”).   
3 For ease of reference, we refer to the Governor and Secretary as “the State.” 
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The Florida Supreme Court, including then-Justices Luck and Lagoa, set oral 

argument for November 6, 2019.  

The Raysor Plaintiffs briefed the precise constitutional questions at issue in 

this matter in the Florida Supreme Court proceedings, contending that because an 

LFO requirement would violate the United States Constitution, the Florida Supreme 

Court had an obligation to interpret the relevant state constitutional provision to 

avoid a conflict with the United States Constitution.4 The Raysor and Gruver 

Plaintiff and counsel organizations also briefed the issue of the voters’ intent in 

passing Amendment 4, including whether voters intended to allow rights restoration 

only for those able to pay off their LFOs.  

During oral argument, counsel for the Raysor and Gruver Plaintiffs engaged 

in colloquies with both Justice Luck and Justice Lagoa about the importance of 

interpreting Amendment 4 in light of the United States Constitution, as well as the 

application of this Court’s and the United States Supreme Court’s precedent with 

respect to both wealth discrimination and poll taxes to the challenged provision.  

                                                 
4 Raysor Br., Advisory Opinion to the Governor Re: Implementation of Amendment 
4, No. SC19-1341 (Fla. Sept. 18, 2019), https://efactssc-
public.flcourts.org/casedocuments/2019/1341/2019-1341_brief_134897_initial20 
brief2dmerits.pdf; Raysor Reply Br., (Oct. 3, 2019), https://efactssc-
public.flcourts.org/casedocuments/2019/1341/2019-1341_brief_135131_reply20 
brief2dmerits.pdf. 
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On October 15, 2019, after the advisory opinion was requested but before 

participating in oral argument, Justices Luck and Lagoa were nominated to seats on 

this Court. Each submitted written testimony to the Senate Judiciary Committee. See 

Ex. A (Lagoa QFR Reponses); Ex. B (Lagoa Questionnaire Reponses); Ex. C (Luck 

QFR Responses); Ex. D (Luck Questionnaire Responses). Judge Luck pledged to 

recuse “from any case where I ever played any role.” Ex. D at 56 (Luck 

Questionnaire Responses) (emphasis added). Judge Lagoa pledged to recuse “from 

cases . . . involving either the Supreme Court of Florida or the Florida Third District 

Court of Appeals while I was a member of either court.” Ex. A at 24 (Lagoa QFR 

Responses) (emphasis added). After participating in oral argument, Judge Luck was 

confirmed to this Court on November 19, 2019, and Judge Lagoa on November 20, 

2019. The Florida Supreme Court released its Advisory Opinion on January 16, 

2020.  

II. The Thompson v. Alabama Related Case  

Appellants Governor DeSantis and Secretary Lee noticed Thompson v. 

Alabama, No. 2:16-cv-783 (M.D. Ala.), as a related case in this action.5 Thompson, 

filed in 2016, challenges Alabama’s rights restoration scheme, and plaintiffs 

challenged the same governmental policy at issue here, namely that Alabama’s 

                                                 
5 Appellees agree Thompson is a related matter and this Court’s decision may be 
dispositive of issues pending in Thompson. 
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requirement that individuals pay their LFOs as a condition of rights restoration 

violates the Fourteenth Amendment as applied to those unable to pay, and constitutes 

a poll tax in violation of the Twenty-Fourth Amendment. The case is still pending 

in the Middle District of Alabama.  

Judge Andrew L. Brasher of this Court served as lead counsel for the 

Defendants in Thompson from October 12, 2016 through July 7, 2018 in his capacity 

as Solicitor General for the State of Alabama, including by presenting oral argument 

for the State in the case. Judge Brasher was confirmed to this Court on February 11, 

2020, and was sworn into this Court on June 30, 2020. Before being elevated to this 

Court, Judge Brasher was confirmed as a U.S. District Court Judge for the Middle 

District of Alabama on May 1, 2019. 

ARGUMENT 
 
I. Legal Standard 

A federal judge “shall disqualify himself in any proceeding in which his 

impartiality might reasonably be questioned.” 28 U.S.C. § 455(a). “The very purpose 

of § 455(a) is to promote confidence in the judiciary by avoiding even the appearance 

of impropriety whenever possible.” Liljeberg v. Health Servs. Acquisition Corp., 486 

U.S. 847, 865 (1988). And, “the standard for recusal under § 455(a) is whether an 

objective, disinterested, lay observer, fully informed of the facts underlying the 

grounds on which recusal was sought would entertain a significant doubt about the 
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judge’s impartiality.” United States v. Kelly, 888 F.2d 732, 745 (11th Cir. 1989). 

(internal quotations omitted); Parker v. Connors Steel Co., 855 F.2d 1510, 1524 & 

n.12 (11th Cir. 1988) (emphasizing that the test is whether a “lay observer,” and not 

one “trained in the law,” would reasonably question the judge’s impartiality). Under 

this standard, all doubts must be “resolved in favor of recusal.” Id.  Further, 

“objective standards may also require recusal whether or not actual bias exists or can 

be proved.” Caperton v. A.T. Massey Coal Co., Inc., 556 U.S. 868, 886 (2009) (citing 

In re Murchison, 349 U.S. 133, 136 (1955), for the proposition that “[d]ue process 

‘may sometimes bar trial by judges who have no actual bias and who would do their 

very best to weigh the scales of justice equally between contending parties.’”). Thus, 

455(a) “clearly mandates . . . a judge err on the side of caution and disqualify himself 

in a questionable case.” Potashnick v. Port City Const. Co., 609 F.2d 1101, 1112 

(5th Cir. 1980). Section 455(a)’s disqualification requirement “expand[s] the 

protection” of the specifically required disqualification scenarios of § 455(b).6 Liteky 

v. United States, 510 U.S. 540, 552 (1994).  

The Code of Judicial Conduct for United States Judges is more explicit with 

respect to prior judicial roles: it provides that judges shall be disqualified based upon 

                                                 
6 For example, under §455(b), a judge must recuse “where he served in governmental 
employment and in such capacity participated as counsel, adviser or material witness 
concerning the proceeding or expressed an opinion concerning the merits of the 
particular case in controversy,” id., § 455(b)(3). 
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a prior position as a judge related to the matter.  Under Canon 3(C)(1), a judge must 

disqualify  

in a proceeding in which the judge’s impartiality might reasonably be 
questioned, including but not limited to instances in which . . . the judge 
. . . has served in governmental employment and in that capacity 
participated as a judge (in a previous judicial capacity) [or] counsel 
. . . concerning the proceeding. 

 
Canon 3(C)(1)(a), (e) (emphasis added). A “proceeding” is defined broadly, and 

includes “pretrial, trial, appellate review, or other stages of litigation.” Id. 3(C)(3)(d) 

(emphasis added).   Because Canon (3)(C)(1) states the “judge’s impartiality might 

reasonably be questioned,” if he or she participates in a proceeding after this type of 

prior involvement, the Canon ties back to Section 455(a), which requires 

disqualification when such reasonable questions are possible.    

Finally, the Code also instructs judges to “avoid impropriety and the 

appearance of impropriety in all activities,” Canon 2, and specifically to “respect 

and comply with the law and [to] act at all times in a manner that promotes public 

confidence in the integrity and impartiality of the judiciary,” Canon 2(A). “An 

appearance of impropriety occurs when reasonable minds, with knowledge of all the 

relevant circumstances . . . would conclude that the judge’s honesty, impartiality, 

temperament, or fitness to serve as a judge is impaired.” Commentary to Canon 2(A). 

Violations of the Code may, on their own, be sufficient to “destroy[] the appearance 
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of impartiality and thus violate[] § 455(a).” See, e.g., United States v. Microsoft 

Corp., 253 F.3d 34, 114-15 (D.C. Cir. 2001). 

Under the Eleventh Circuit’s Internal Operating Procedures, “[a] judge is 

disqualified under circumstances set forth in 28 U.S.C. § 455 or in accordance with 

Canon 3C, Code of Conduct for United States Judges as approved by the Judicial 

Conference of the United States, April 1973, as amended.” Fed. R. App. P. 47, 11th 

Cir. IOP 9.  

II. Judges Luck and Lagoa Are Disqualified from Participating in this 
Appeal. 

 
 Judges Luck and Lagoa are disqualified from participating in this case. Both 

judges pledged in written responses to the Senate Judiciary Committee that they 

would recuse from cases involving the Florida Supreme Court during their service 

in that Court. This is such a case. The Code of Judicial Conduct, adopted by this 

Court’s Internal Operating Procedures, specifically requires their recusal, and their 

failure to adhere to their Senate confirmation testimony and the Code’s provisions 

would cause their impartiality to “reasonably be questioned.” 28 U.S.C. § 455(a).  

In her written responses to the Questions for the Record from the Senate 

Judiciary Committee, Judge Lagoa pledged, “If confirmed, I would conscientiously 

review and follow the standards for judicial recusal set forth in 28 U.S.C. § 455(a) 

and the Code of Conduct for United States Judges.” Ex. A at 24 (Lagoa QFR 

Responses). She further stated, “In terms of specific examples of the types of cases 
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I would recuse from if confirmed, I would recuse from cases in which my husband 

or his law firm appeared, as well as cases involving either the Supreme Court of 

Florida or the Florida Third District Court of Appeals while I was a member of either 

court.” Id. (emphasis added). In her response to the Judiciary Committee’s 

Questionnaire for Judicial Nominees, Finally, Judge Lagoa stated, “Although 

unlikely to occur, I would recuse myself from any case in which I participated as a 

justice on the Supreme Court of Florida.” Ex. B at 54 (Lagoa Questionnaire 

Responses). 

In his written responses to the Questions for the Record from the Senate 

Judiciary Committee, Judge Luck wrote, “The impartiality of judges, and the 

appearance of impartiality, are important for ensuring public confidence in our 

federal courts. . . . I will consult 28 U.S.C. § 455 and the Code of Conduct for United 

States Judges . . . . I anticipate that there will be matters from which I will need to 

recuse myself, most notably cases on which I served as a lawyer, or as a trial or 

appellate judge.” Ex. C at 15-16 (Luck QFR Responses). In his response to the 

Judiciary Committee’s Questionnaire for Judicial Nominees, Judge Luck 

categorically stated, “If confirmed, I will recuse myself from any case where I ever 

played any role.” Ex. D at 56 (Luck Questionnaire Responses) (emphasis added).  

This case falls squarely within the Judges’ recusal commitments. The Florida 

Supreme Court’s Advisory Opinion proceeding was a stage of this litigation. 
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Appellant Governor DeSantis cited the federal lawsuit as his reason for requesting 

an Advisory Opinion regarding Amendment 4,7 the parties to this case were parties 

to the Florida Supreme Court proceeding,8 and counsel in this case argued the case 

in the Florida Supreme Court proceeding. The Raysor Plaintiffs’ briefing in the 

Florida Supreme Court raised all the same arguments that are before this Court in 

urging the Florida Supreme Court to employ constitutional avoidance principles in 

interpreting Amendment 4.9 And the voters’ intent in adopting Amendment 4 was 

central to both the Florida Supreme Court’s proceeding and to the severability 

argument the State raises here. It is therefore no surprise Appellants Governor 

DeSantis and Secretary Lee listed the Advisory proceeding as “involv[ing] an issue 

that is substantially the same, similar, or related to an issue in this appeal” during 

                                                 
7 Request for Advisory Opinion, Voting Restoration II, No. SC19-1341 (Fla. Aug. 
9, 2019). 
8 The Raysor Plaintiffs, who are the representatives of the certified class in this 
action, the Gruver Plaintiff and counsel organizations, Appellant Governor 
DeSantis, and Appellant Secretary Lee all appeared as parties in the Florida Supreme 
Court proceeding. See Advisory Opinion to the Governor Re: Implementation of 
Amendment 4, No. SC19-1341 (Fla. 2019), 
http://onlinedocketssc.flcourts.org/DocketResults/ 
CaseDocket?Searchtype=Case+Number&CaseTypeSelected=All&CaseYear=2019
&CaseNumber=1341. 
9 Raysor Br., Advisory Opinion to the Governor Re: Implementation of Amendment 
4, No. SC19-1341 (Fla. Sept. 18, 2019), https://efactssc-
public.flcourts.org/casedocuments/2019/1341/2019-
1341_brief_134897_initial20brief2dmerits.pdf. 
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their appeal of the preliminary injunction. See Civil Statement, Jones v. Governor, 

No. 19-14551 (11th Cir. Dec. 13, 2019). 

Indeed, the State has repeatedly invoked the Florida Supreme Court 

proceedings in its appeal. See State’s Brief at 1, 8-9, 54.10 In particular, the State 

contends that if the district court’s constitutional rulings are affirmed, then 

Amendment 4 must be invalidated as non-severable. Id. at 54. The State’s argument 

regarding the voters’ intent in passing Amendment 4 is the precise argument it made 

to the Florida Supreme Court, and it relies on the Florida Supreme Court’s Advisory 

Opinion to advance its argument on appeal.11 Id. (suggesting that the “district court’s 

contention that the payment of financial terms was not ‘critical to a voter’s decision’ 

is belied by the Florida Supreme Court’s [Advisory Opinion]”).12 

Moreover, then-Justices Luck and Lagoa actively participated in argument on 

both the constitutional avoidance issues raised by the Raysor Plaintiffs and the 

question of the voters’ intent in adopting Amendment 4—issues Appellants have 

                                                 
10 The State filed an opening brief on appeal pursuant to the initial briefing schedule, 
which has been superseded by the en banc briefing schedule. The State has not yet 
filed its en banc brief. 
11 The State is wrong that a severability analysis is necessary. In any event, any 
infirm provisions would be severable as the Jones I panel and the district court found. 
Regardless, the State’s repeated invocation of the Florida Supreme Court 
proceedings to advance its arguments underscores the necessity for disqualification 
here, regardless of the lack of merit to the State’s argument. 
12 The State cited the Florida Supreme Court’s Advisory Opinion more than any 
other source in its Trial Brief. See ECF No. 336 at 2, 3, 7, 8, 10, 28. 
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raised repeatedly in the district court and on  appeal. See Fla. Supreme Court Official 

YouTube Channel Video Recording, SC19-1341 Advisory Opinion to the Governor 

Re: Implementation of Amendment 4, (Voting Restoration), 

https://www.youtube.com/watch?v=jbsNFmdZnEk&t=3253s at 1:01:20-57 

(Justices Luck and Lagoa commenting that the inability to pay principle announced 

by this Court in Johnson v. Governor, 405 F.3d 1214 (11th Cir. 2005) (en banc) did 

not apply to restitution); id. at 18:27-34 (Justice Lagoa stating that “voters were also 

told . . . in different editorials and opinion pieces throughout the state” that 

Amendment 4 included LFOs); id. at 44:16-58 (Justice Lagoa reading from a voter 

guide and an op-ed suggesting Amendment 4 contained required payment of LFOs 

and saying “this is what was told to the voters of Florida”); id. at 51:13-34 (Justice 

Luck suggesting that the voters would have had a “plain understanding” of 

Amendment 4’s inclusion of LFOs because of the “natural reading” of the 

Amendment using both plural and singular of “term” in different sentences of the 

provision); id. at 53:23-54:04 (Justice Lagoa commenting on ‘the public’s 

understanding” of Amendment 4 and holding up printouts of “reams . . . of op-ed 

pieces and editorials from different papers all over the State of Florida that made it 

clear this included restitution and fines”—material that was not part of the record of 

the proceedings, and that did not include the contrary examples voters also saw 

during the campaign); id. at 1:04:27-49  (Justice Luck commenting that reading 
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“articulated by Justice Lagoa after looking at everything” would require payment of 

LFOs); id. at 1:03:36-2:04:08 (Justice Lagoa reading from an editorial mentioning 

LFOs); id. at 1:10:36-1:11:55 (Justice Lagoa reading from letter sent after 

Amendment 4’s adoption). 

Then-Justice Lagoa pointedly raised the severability argument that the State 

has advanced both in the district court and this Court, even though that argument 

was not before the Florida Supreme Court. When counsel suggested that if the 

Amendment was ambiguous, it must be read consistent with the United States 

Constitution, Justice Lagoa asked, “Well, should we do that, or should it be 

stricken?” Id. at 52:33-53:05.  

This is plainly a case “involving the Supreme Court of Florida” while Judge 

Lagoa “was a member of [that] court.” Ex. A at 24 (Lagoa QFR Reponses). 

Likewise, it is plainly a case where Judge Luck “ever played any role.” Ex. D at 56 

(Luck Questionnaire Responses). Both judges pledged to the Senate (and the public) 

in seeking confirmation that they would recuse in precisely this type of case, and 

must do so here. 

Even absent explicit pledges to recuse, Judges Luck and Lagoa would still be 

disqualified from participating in this case by the Code of Conduct for United States 

Judges, which provides judges shall be disqualified if they “ha[ve] served in 

governmental employment and in that capacity participated as a judge (in a previous 
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judicial capacity) . . . concerning the proceeding.” Canon 3(C)(1). “[P]roceeding is 

broadly defined to include “pretrial, trial, appellate review, or other stages of 

litigation.” Id. 3(C)(3)(d) (emphasis added). The Florida Supreme Court proceeding 

fits squarely within the Code’s definition of a proceeding in which Judges Luck and 

Lagoa participated in a previous judicial capacity.  

The Code encompasses the Florida Supreme Court’s proceeding in two ways. 

First, Canon 3(C)(1)’s plain text reaches not just a judge’s prior role in the specific 

case, but rather any prior judicial role concerning the proceeding. See Black’s Law 

Dictionary (Online 2d ed.) (defining “concerning” to be “relating to; pertaining to; 

affecting; involving; or taking part in”); cf. Morales v. Trans World Airlines, Inc., 

504 U.S. 374, 383 (1992) (defining “relating to” as “to stand in relation; to have 

bearing or concern; to pertain” and finding that “the ordinary meaning of these words 

is a broad one.”) (emphasis added). This broad language encompasses the related 

Florida Supreme Court proceeding initiated by the Governor in response to the 

proceedings below. Second, “proceeding” is broadly defined to include “other stages 

of litigation.” Canon 3(C)(3)(d). The Florida Supreme Court’s proceeding was 

closely intertwined with the federal case, as demonstrated by the State’s briefing in 

the federal case—including now on appeal—and the Raysor Plaintiffs’ briefing 

before the Florida Supreme Court. Any objective lay observer would conclude the 

Florida Supreme Court’s Advisory Opinion proceeding was a “stage[ ] of litigation” 
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in the dispute pending before this Court. The Code requires that Judges Luck and 

Lagoa be disqualified. So too do this Court’s Internal Operating Procedures. See 

11th Cir. IOP 9. 

Moreover, under 28 U.S.C. § 455(a), judges “shall disqualify [themselves] in 

any proceeding in which [their] impartiality might reasonably be questioned.” 

Judges Lagoa and Luck pledged broadly to recuse from any case involving the 

Florida Supreme Court while they were Justices, or cases in which they had 

participated in any way.  Given their breadth, any objective layperson would 

conclude these commitments—made to secure confirmation by the Senate—reach 

the judges’ participation in the Florida Supreme Court proceeding in this matter. The 

State has placed that proceeding at center stage in this appeal, relying upon it to 

contend—erroneously—that Amendment 4 should be invalidated in its entirety if 

the State cannot maintain its pay-to-vote system. 

Given the sweeping recusal commitments made to the Senate Judiciary 

Committee (and the public), the judges’ failure to recuse would lead an objective lay 

observer to question why they abandoned those pledges. Failing to follow those 

commitments (and the Code) would thus cause their impartiality to “reasonably be 

questioned,” 28 U.S.C. § 455(a), requiring their disqualification. This is particularly 

so given this is not a case of random assignment, but rather one in which the active 

judges have made an affirmative choice to hear the case. 
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III. Judge Brasher Is Disqualified from Participating in this Appeal. 

Judge Brasher is disqualified because as Solicitor General of Alabama he 

participated as lead counsel in Thompson, which all parties agree is a related case in 

this appeal and in which then-Solicitor Brasher raised the same legal arguments to 

defend against plaintiffs’ wealth discrimination and poll tax claims as the State does 

here. Thompson’s outcome on those claims will likely be controlled by the decision 

in this case. Judge Brasher’s disqualification is required for several reasons. 

First, Judge Brasher made a sweeping commitment to the Senate Judiciary 

Committee (and the public) to recuse in cases such as this: “I intend to recuse from 

any current or future case that challenges a government law or policy that I have 

previously defended.” Ex. E at 48 (Brasher Circuit Questionnaire Responses) 

(emphasis added). Moreover, Judge Brasher stated, “For a reasonable period of time, 

I anticipate recusing in cases in which the Office of the Alabama Attorney General 

represents a party” and to “evaluate any other real or potential conflict, or 

relationship that could give rise to appearance of conflict, on a case-by-case basis 

and determine appropriate action with the advice of parties and their counsel, 

including recusal where necessary. Id. at 48. Likewise, during his confirmation to 

the Middle District of Alabama, Judge Brasher pledged to recuse from “all cases” 

where the Office of the Alabama Attorney General represents a party “for a period 

of two years.” Ex. F at 39 (Brasher District Questionnaire Responses). 
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This broad commitment to the Senate Judiciary Committee (and the public) 

requires his recusal in this matter. This case involves the same “government law[s] 

or polic[ies]” he defended as Solicitor General—that conditioning automatic rights 

restoration on payment of LFOs constitutes wealth discrimination in violation of the 

Fourteenth Amendment and violates the Twenty-Fourth Amendment. Judge Brasher 

filed several motions arguing the merits of the legal issues currently before this 

Court, including inter alia, the application of the Equal Protection Clause and the 

Twenty-Fourth Amendment to rights restoration schemes, the constitutionality of 

conditioning rights restoration on payment of LFOs, the standard of scrutiny 

applicable to wealth discrimination claims, and the application of Supreme Court 

and this Circuit’s precedent to these issues. See, e.g., Def.’s Mot. to Dismiss at 63, 

Thompson v. Alabama,  2:16-cv-00783 (M.D. Ala. Mar. 15, 2018), ECF No. 43 

(attached here as Ex. G) (“Requiring felons to pay LFOs does not violate the Equal 

Protection Clause.”); see also, id. at 63-64 (arguing rights restoration schemes are 

subject to rational basis review and that conditioning voting on payment of LFOs 

serves rational state interests, because, inter alia, “only those convicted felons who 

have fully paid restitution are sufficiently rehabilitated to be entitled to vote”); id. at 

64 (“A requirement to pay all LFOs also does not violate the Twenty-Fourth 

Amendment.”); id. at 65 (arguing that “fees imposed on the restoration of felon 

voting rights are not poll taxes because they are not a condition to exercise a 
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constitutional right but a condition to regain a right that was constitutionally 

removed.”); id. at 68 (submitted and signed by Andrew L. Brasher).  

Second, even if Judge Brasher had not committed to recuse in cases such as 

this, the closeness of the Thompson case to this case would compel his 

disqualification. See In re Hatcher, 150 F.3d 631 (7th Cir. 1998) (disqualifying a 

judge even though the potential for bias arose out of separate proceeding, when “the 

earlier proceedings were so close to the case now before the judge that 

disqualification under § 455(a) was the only permissible option.”); see 28 U.S.C. 

§ 455(b)(3) (requiring disqualification where judge “has served in governmental 

employment and in such capacity participated as counsel . . . concerning the 

proceeding or expressed an opinion concerning the merits of the particular case in 

controversy”); see also Code of Judicial Conduct for United States Judges, Canon 

3(C)(1)(e). 

Third, Judge Brasher is disqualified because Alabama, represented by the 

Office of the Alabama Attorney General (in particular, counsel Judge Brasher 

supervised as Solicitor General in the Thompson case), has appeared as an amicus in 

support of the State in this appeal. See Br. of Alabama, et al, as Amici Curiae at 10-

11, Jones v. DeSantis, No. 20-12003 (June 9, 2020) (“Since 2016, Alabama has been 

defending its reenfranchisement system against arguments that States cannot 

constitutionally require each felon to satisfy his entire sentence before regaining the 
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franchise”) (citing Thompson v. Alabama, No, 2:16-cv-783, Compl. at ¶¶ 245-252 

(N.D. Ala. filed Sept. 26, 2016)); see Variable Annuity Life Ins. Co. v. Clark, 13 F.3d 

833, 835 (5th Cir. 1994) (noting that the amici and their counsel had caused a number 

of judges to be recused, making en banc review impossible, and noting that “counsel 

are advised that the participation as amici curiae . . . can result in the recusal of 

judges because of the identity of the amici and/or their counsel”) (Smith, J., 

dissenting from denial of reh’g en banc). This is the second time Judge Brasher’s 

former colleagues have appeared on behalf of Alabama as an amicus in this case. 

See Jones v. DeSantis, No. 19-14551 (11th Cir. Mar. 4, 2020).  Alabama’s 

participation in this appeal to advance its interest in litigation Judge Brasher 

previously spearheaded requires his disqualification both as a matter of law and 

because he committed to recuse for a two-year period in matters involving the 

Alabama Office of the Attorney General. Finally, Alabama’s brief raises the precise 

“government law or policy” that he defended—the law challenged in Thompson. Ex. 

E at 48 (Brasher Circuit Questionnaire Responses) 

Fourth, Judge Brasher’s disqualification is required by § 455(a). If Judge 

Brasher were to participate in this case, an objective lay observer would reasonably 

question his impartiality. Such an observer would wonder why he participated in this 

case contrary to his commitment to the Senate Judiciary Committee (and the public) 

to recuse from any case involving a government law or policy he had defended and 
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any case involving the Office of the Alabama Attorney General. It would reasonably 

give rise to a belief that his participation was motivated by partiality. Moreover, 

Judge Brasher’s service as lead counsel in Thompson for nearly two years and 

through multiple rounds of briefing defending against nearly identical legal claims, 

and raising the same legal arguments advanced by the State here, would lead a 

reasonable and objective lay observer to “entertain a significant doubt about [his] 

impartiality.” Kelly, 888 F.2d at 745. And those doubts would only multiply given 

that the attorneys Judge Brasher supervised as lead counsel in Thompson have 

appeared in this case, in support of the State, to advance Alabama’s interests in the 

case where he previously served as lead counsel.  

CONCLUSION 
 
 Disqualification is required for each of the judges. Any attempt to avoid 

recusal by parsing the text of the judges’ commitments to the Senate would itself 

give rise to an obligation to disqualify, given Congress’s command that questionable 

cases be resolved in favor of disqualification. This case, determining whether 

approximately 750,000 individuals have a right to vote, will be subject to close 

public scrutiny whatever the result.  The Court must ensure that the legitimacy of its 

decision is not at issue.   
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Nomination of Barbara Lagoa to the U.S. Court of Appeals for the Eleventh Circuit 
Questions for the Record 

Submitted October 23, 2019 
 

QUESTIONS FROM SENATOR FEINSTEIN 
 
1. In January 2019, before you joined the Florida Supreme Court, the Court issued an opinion 

holding that the party that wins in mortgage foreclosure litigation is entitled to attorney’s 
fees, even if the winning party is the homeowner.   
 
Three months after you were appointed to the Florida Supreme Court by Governor Ron 
DeSantis, you joined the court in withdrawing that decision.  As a result, if a homeowner 
successfully challenges a foreclosure, that homeowner is often no longer entitled to 
attorney’s fees. (Glass v. Nationstar Mortgage, LLC (2019)) 
 

a. Before your appointment to the Florida Supreme Court, did you and Governor 
DeSantis ever discuss the Court’s decision in Glass v. Nationstar Mortgage? 
 
No. 
 

b. Did you and Governor DeSantis otherwise discuss your views on the award of 
attorney’s fees in foreclosure cases? 
 
No. 
 

c. Please explain to us why you joined the court in withdrawing a prior Supreme 
Court opinion. 
 
Unlike the Supreme Court of the United States, which exercises a general power to 
review lower court decisions by way of writ of certiorari, the Supreme Court of 
Florida is a court of limited appellate jurisdiction.  It has the constitutional authority 
to review lower court decisions only if they fall within one of the grounds enumerated 
in Article V, Section 3(b) of the Florida Constitution, most of which provide the 
Court with discretionary, as opposed to mandatory, jurisdiction.  See, e.g., Jenkins v. 
State, 385 So. 2d 1356 (Fla. 1980) (England, J. concurring) (discussing history of 
1980 amendment to the Florida Constitution limiting the jurisdiction of the Supreme 
Court of Florida).  Absent one of those enumerated grounds, the Supreme Court of 
Florida has no jurisdiction to review a lower court decision.  One of the 
constitutionally enumerated grounds permits review of a decision by a district court 
of appeal “that expressly and directly conflicts with a decision of another district 
court of appeal or of the supreme court on the same question of law.”  Art. V, § 
3(b)(2), Fla. Const. 
 
The Supreme Court of Florida’s opinion in Glass issued on January 4, 2019.  The 
dissent noted that the Court lacked constitutional authority to review the case and 
explained in detail the lack of an express and direct conflict between decisions of 
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district courts of appeal on the same question of law that could vest the court with 
jurisdiction to review those decisions.  Because the January 4, 2019, opinion in Glass 
barred the parties from exercising their right under Florida Rule of Appellate 
Procedure 9.330 to file a motion for rehearing, the respondent filed a motion to recall 
the mandate pursuant to Florida Rule of Appellate Procedure 9.340(a) and a motion 
for clarification pursuant to Florida Rule of Appellate Procedure 9.330(a).  That 
motion asserted that the court lacked jurisdiction to hear the case because the 
constitutional requirement of an express and direct conflict on the same question of 
law was lacking and further sought clarification on the January 4, 2019, opinion.  The 
petitioner responded to the motion to recall and/or for clarification.  On April 18, 
2019, the Court issued its written opinion in Glass granting respondent’s motion to 
recall the mandate, withdrawing the January 4, 2019, initial opinion and further 
explaining that the Court “initially accepted review of the decision of the Fourth 
District Court of Appeal in Nationstar Mortgage LLC v. Glass, 219 So. 3d 896 (Fla. 
4th DCA 2017, based on express and direct conflict with the decision of the First 
District Court of Appeal in Bank of New York v. Williams, 979 So. 2d 347 (Fla. 1st 
DCA 2008).  Upon further consideration we conclude that the jurisdiction was 
improvidently granted.  Accordingly, we hereby discharge jurisdiction and dismiss 
this review proceeding.”  The term “improvidently granted” is used by the Supreme 
Court to mean that it lacked jurisdiction to hear the case.  
 
Indeed, because the Supreme Court of Florida is a court of limited appellate 
jurisdiction, the Court through many iterations of membership on the Court has 
discharged jurisdiction and dismissed review after consideration of a matter.  See, 
e.g., U.S. Bank National Association v. Anthony-Irish, 256 So. 3d 800 (Fla. 2018); 
Dozier v. State, 214 So. 3d 541 (Fla. 2017); Godwin v. State, 192 So. 3d 471 (Fla. 
2016); Miranda v. State, 181 So. 3d 1188 (Fla. 2016); Harris v. State, 161 So. 3d 395 
(Fla. 2015); T.S. v. State, 158 So. 3d 556 (Fla. 2015); Williams v. State, 156 So. 3d 
1034 (Fla. 2015); Smith v. Southland Suites of Ormond Beach, LLC, 148 So. 3d 1251 
(Fla. 2014); Brantley v. State, 115 So. 3d 360 (Fla. 2013); Daniels v. State, 103 So. 3d 
133 (Fla. 2012); Winslow v. School Board of Alachua County, 88 So. 3d 112 (Fla. 
2012); Tetzlaff v. Florida Unemployment Appeals Commission, 926 So. 2d 1267 (Fla. 
2006); Stine v. Jain, 873 So. 2d 326 (Fla. 2004); Henry v. State, 590 So. 2d 419 (Fla. 
1991).  As with other opinions discharging jurisdiction such as those cited above, the 
April 18, 2019, written opinion in Glass is a comment on the Court’s constitutionally 
limited appellate jurisdiction and not a comment on the merits of the party’s claims. 
 
 

2. In 2019, after you joined the Florida Supreme Court, you authored opinions supporting 
Governor DeSantis’ use of executive power to suspend officials. 
 
In your opinion, you wrote that an earlier opinion by the Florida Supreme Court “improperly 
inserted the courts into a process that the Constitution leaves to the Governor and the 
Senate.” You further stated that the prior opinion was “premised on unsound legal principles 
with no support in the plain and unambiguous language of the Florida Constitution.” 
(Jackson v. DeSantis (2019)) 
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When do you think it is appropriate for courts to review the Executive Branch’s 
exercise of authority? 
 
This question refers to the opinion that I authored in Israel v. DeSantis, 269 So. 3d 491 (Fla. 
2019) and the concurring opinion I authored in Jackson v. DeSantis, 268 So. 3d 662 (Fla. 
2019).  Those two cases dealt with challenges to the governor’s suspension of two 
constitutional officers, in the case of Israel a sheriff and in the case of Jackson a 
superintendent of schools.  As long recognized by the Supreme Court of Florida, the Florida 
Constitution creates a unique process for the suspension and the removal or reinstatement of 
constitutional officers that limits the judiciary’s role in that process.  See, e.g., Israel, 269 So. 
3d at 495.  As further explained in Israel, “the Constitution requires the Governor to issue an 
executive order of suspension ‘stating the grounds’ of the officer’s suspension.  While a 
suspended officer may seek judicial review of an executive order of suspension to ensure that 
the order satisfies that constitutional requirement, the judiciary’s role is limited to 
determining whether the executive order, on its face, sets forth allegations of fact relating to 
one of the constitutionally enumerated grounds of suspension. [State ex rel. Hardie v. 
Coleman, 155 So. 129, 133 (Fla. 1934).]  Thus, ‘[a] mere arbitrary or blank order of 
suspension without supporting allegations of fact, even though it named one or more of the 
constitutional grounds of suspension, would not meet the requirements of the Constitution.’ 
Id.  However, where the executive order of suspension contains factual allegations relating to 
an enumerated ground for suspension, the Constitution prohibits the courts from examining 
or determining the sufficiency of the evidence supporting those facts, as the ‘matter of 
reviewing the charges and the evidence to support them is solely in the discretion of the 
Senate.’ Id. at 134; see also State ex rel. Kelly v. Sullivan, 52 So. 2d 422, 425 (Fla. 1951) (‘It 
is the function of the Senate, and never that of the Courts, to review the evidence upon which 
the Governor suspends an officer in the event the Governor recommends his removal from 
office.’).”  Id. at 495-96.  In Israel, the Supreme Court concluded that the Governor’s order 
of suspension satisfied the limited judicial inquiry authorized by the Florida Constitution. 

 
More generally, the federal and Florida courts are regularly tasked with reviewing the 
Executive Branch’s exercise of authority.  One example that occurs frequently is the judicial 
review of executive agency actions.  Another example arising with some regularity in Florida 
courts is the judicial review of the Executive Branch’s exercise of authority by way of writ of 
quo warranto.  See, e.g., Fla. House of Representatives v. Crist, 990 So. 2d 1035 (Fla. 2008) 
(governor exceeded his authority when he bound Florida to a gaming contract with the 
Seminole Tribe of Florida); Ayala v. Scott, 224 So. 3d 755 (Fla. 2017) (governor did not 
exceed his constitutional authority when he reassigned death-penalty eligible cases from one 
State Attorney to another).  While it is inappropriate for me to comment on particular 
circumstances or hypotheticals involving when a court should or should not review the 
Executive Branch’s exercise of authority, see Canon 3(A)(6), Code of Conduct for United 
States Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct, if confirmed I will 
faithfully apply all precedents of the Supreme Court of the United States and the Eleventh 
Circuit as they relate to judicial review of the executive’s exercise of its authority.      
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3. In May 2019, after your appointment to the Florida Supreme Court, you joined the court in a 
5-2 opinion adopting the Daubert standard for expert testimony. The decision was made 
without following the comment and review procedure established by the court to adopt such 
rules. In dissent, Justice Robert Luck argued that the holding was procedurally untenable, 
writing that “we must follow our own rules if we expect anyone else to.” (In re Amendments 
to Florida Evidence Code (2019)) 
 
Why did you join this opinion amending the Florida Evidence Code without allowing 
for comment from the public? 

  
In brief response to this question, as noted in the per curiam opinion of In re Amendments to 
the Florida Evidence Code, No. SC19-107, 2019 Fla. LEXIS 818 (Fla. May 23, 2019), 
extensive public comment to the Supreme Court of Florida regarding the adoption of the 
Daubert standard in Florida state courts already had occurred, including voluminous pages of 
written submissions and oral argument before the Court.  The Court concluded in its per 
curiam opinion that, in light of the extensive briefing the Court had already received on the 
issue and “mindful of the resources of parties, members of The Florida Bar, and the 
judiciary,” it would not require “the process to be repeated.”  Id. at *2-3.  This same point—
that the Court had already followed Florida Rule of Judicial Administration 2.140 and 
received extensive public comment on the question of whether or not to adopt the Daubert 
standard—was also addressed in the concurring opinion authored by Justice Lawson that 
more specifically addressed Justice Luck’s dissent.     

 
In more detailed response, in 2013, the Florida Legislature amended sections 90.702 and 
90.704 of the Florida Evidence Code.  Those amendments rejected the Frye standard for 
admission of expert testimony, which had been used by Florida state courts until that point, 
and replaced it with the Daubert standard set forth in Federal Rule of Evidence 702.  Very 
broadly speaking, under the separation of powers provided for in Article II, section 3 of the 
Florida Constitution, the Florida Legislature has the exclusive constitutional authority to 
enact substantive law, while Article V, section 2(a) of the Florida Constitution vests the 
Supreme Court of Florida with the exclusive constitutional rule-making authority regarding 
procedural rules of court.   

 
After the Legislature’s amendment of the Florida Evidence Code, the Supreme Court of 
Florida solicited public comment, including comment from The Florida Bar, pursuant to 
Florida Rule of Judicial Administration 2.140.  That process culminated in In re Amendments 
to the Florida Evidence Code, 210 So. 3d 1231 (Fla. 2017).  In addition to the volume and 
depth of written comments received by the Court, the Court held oral argument regarding the 
proposed changes to the Florida Evidence Code.  In its 2017 administrative opinion, the 
Supreme Court of Florida declined to adopt the Legislature’s Daubert amendments to the 
extent that the amendments were procedural.  The Supreme Court, however, did not answer 
the question of whether those amendments were substantive (in which case the Legislature 
had the authority to enact them) or procedural (in which case the Legislature did not).    

 
In October 2018, in DeLisle v. Crane Co., 258 So. 3d 1219 (Fla. 2018), the Supreme Court of 
Florida held that the Legislature’s amendment to section 90.702 of the Florida Evidence 
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Code was procedural in nature and therefore beyond the constitutional authority of the 
Legislature.  In light of DeLisle’s resolution of the substantive versus procedural question, in 
In re Amendments to the Florida Evidence Code, No. SC19-107, 2019 Fla. LEXIS 818 (Fla. 
May 23, 2019), the Supreme Court revisited its earlier administrative decision from 2017 and 
adopted the amendments to the extent that they were procedural.   

 
As noted above, the per curiam portion of the 2019 decision summarized the extensive public 
comment the Court had received on the amendments.  2019 Fla. LEXIS 818 at *2-3.  In 
addition, Justice Lawson’s concurring opinion specifically addressed Justice Luck’s dissent.  
As explained in the concurring opinion, “[w]ith respect to Justice Luck’s contention that we 
are only authorized to adopt or amend a rule of court pursuant to Florida Rule of Judicial 
Administration 2.140, I respectfully disagree that the majority is not following the multistep 
process set forth in rule 2.140.  As explained in the majority’s per curiam opinion, that 
process was followed here, with the result that the Court has had the benefit of Florida Bar 
recommendations, oral argument, and extensive public comments, pro and con. All that this 
Court is doing now is reconsidering its earlier administrative (i.e., nonadjudicative) decision 
not to adopt the proposed Daubert amendments.  Nothing in the text of rule 2.140 prohibits 
this Court from doing so.”  Id. at *8.  In further response to Justice Luck’s dissent, the 
concurring opinion noted that “the Court has already received exhaustive input on this issue 
from the bench, bar, and public—explaining why we need not seek additional comment now. 
These cases [cited earlier in the concurring opinion], therefore, demonstrate how isolated the 
dissent is reading rule 2.140 as stripping this Court of its constitutional authority—or as 
severely self-limiting that authority such that we are powerless to act now without re-
consulting one of the bar committees that we recognize by rule.  Not only does no other 
member of our current court read rule 2.140 in this self-limiting fashion, these cases and rule 
II.G.1 demonstrate that prior courts have not read rule 2.140 as displacing the Court’s 
constitutional power either.  Given that we have the constitutional authority to adopt or 
amend these rules, art. V, § 2(a), Fla. Const., and that rule II.G.1 expressly recognizes our 
inherent authority to do so sua sponte, there is no reason for (or value in) repeating the rule 
2.140 process with respect to this particular rule change.”  Id. at *11-12.    

 
4. In 2015 and 2016, while serving on the Third District Court of Appeal, you heard a set of 

cases where Florida circuit courts denied petitions for adjudication of dependency.  These 
denials supported the practice of the Florida Department of Children and Families of 
summarily denying access to an adjudication of dependency for orphaned immigrants, solely 
because granting access could lead these immigrants to obtain relief in the form of Special 
Immigrant Juvenile Status. You affirmed circuit court denials in three cases. (In re J.A.T.E. 
(2015); M.J.M.L. v. Dep’t of Children & Family Servs. (2015); W.B.A.V. v. Dep’t of Children 
& Families (2016))  
 
In W.B.A.V. v. Department of Children & Families, Judge Salter—who sits on the Third 
District—wrote a dissent focusing on the need for both an evidentiary hearing on the 
dependency petitions and individualized findings as to the petition of each minor. You, 
however, affirmed the circuit court’s denial without comment.  
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In 2017, the Florida Supreme Court overturned the practice of summarily denying 
adjudications of dependency, citing another dissent from Judge Salter in a case raising 
similar issues as those raised in W.B.A.V.  The Florida Supreme Court “disapprove[d] of the 
categorical summary denial of dependency petitions filed by immigrant juveniles, and 
f[ou]nd no authority in the statutory scheme that allow[ed] for dismissal or denial without 
factual findings by the circuit court.”  B.R.C.M. v. Fla. Dep’t of Children & Families (2017).  

 
Why did you conclude that the Department of Children and Families could summarily 
deny orphaned immigrants an adjudication of dependency? 
 
As noted in the question above, I was on panels that affirmed circuit court denials in the 
following three cases, In the Interest of J.A.T.E., M.J.M.L. v. Dep’t of Children & Family 
Servs., and W.B.A.V. v. Dep’t of Children & Families.  As a judge on the Third District Court 
of Appeal, I was bound by existing prior panel precedent from that court, and the three cases 
listed above cited that precedent.  Specifically, on July 15, 2015, a three-member panel of the 
Third District issued the following two cases on the same question of law, In the Interest of 
B.Y.G.M., 176 So. 3d 290 (Fla. 3d DCA 2015) and In the Interest of K.B.L.V., 176 So. 3d 297 
(Fla. 3d DCA 2015).  I was not a member of the panel that issued those cases.  Those two 
cases were binding on subsequent panels of the Third District Court of Appeal like the panels 
I sat on.  See e.g., State v. Washington, 114 So. 3d 182, 188-89 (Fla. 3rd DCA 2012) (“This 
panel is not free to disregard, or recede from that [earlier] decision; only this Court, sitting en 
banc, may recede from an earlier opinion.”).  

 
5. In 2006, in State v. Green, the Florida Supreme Court held that criminal defendants could 

vacate their sentences and judgments up to two years after the judgment (or, for earlier 
convictions, two years after the decision in Green) if (1) the trial court did not warn the 
defendant of deportation implications of pleading guilty, and (2) the defendant would not 
have entered the plea if properly advised.  
 
In 2008, you heard an appeal implicating Green in a case called State v. Sinclair. In that case, 
you reversed the trial court’s decision to vacate Sinclair’s sentence “[b]ecause defendant’s 
motion did not allege that his plea [wa]s the sole basis for deportation.”  
 

a. In Green, did the Florida Supreme Court address whether a defendant’s 
sentence could be vacated only if a guilty plea formed the “sole basis for 
deportation”? If you believe the Court did, please identify the relevant portion of 
the Court’s opinion.  
 
The issues before the Supreme Court of Florida in State v. Green, 944 So. 2d 208 
(Fla. 2006) involved resolving a conflict among the Florida district courts of appeal as 
to whether anything less than the initiation of deportation proceedings established a 
threatened deportation under Peart v. State, 756 So. 2d 42 (Fla. 2000) and when the 
two-year period for moving to withdraw a plea under Florida Rule of Criminal 
Procedure 3.850 began to run.  Unlike the defendant in State v. Sinclair, 995 So. 2d 
621 (Fla. 3d DCA 2008), the defendant in Green was not subject to deportation on a 
separately charged basis other than his guilty plea.  The Supreme Court of Florida’s 
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decision in Green was therefore silent on and did not address the issue of whether a 
defendant’s sentence could be vacated only if a guilty plea formed the “sole basis for 
deportation.”   
 

b. If not, why did you add an additional factor to the test laid out by the Florida 
Supreme Court in Green? 
 
I wrote the unanimous panel opinion in Sinclair.  That opinion reversed the trial 
court’s order and remanded without prejudice for Sinclair to timely file a legally 
sufficient motion to vacate his plea.  In reaching that conclusion, I relied upon the 
Florida Third District Court of Appeal’s prior decision in Dumenigo v. State, 988 So. 
2d 1201 (Fla. 3d DCA 2008), which found, post-Green, that a defendant seeking to 
vacate a plea could not raise a claim of prejudice where he or she would otherwise be 
subject to deportation regardless of the guilty plea.  As precedent from the same 
court, I was bound to follow the rule set forth by the prior panel in Dumenigo.  See 
e.g., State v. Washington, 114 So. 3d 182, 188-89 (Fla. 3rd DCA 2012) (“This panel 
is not free to disregard, or recede from that [earlier] decision; only this Court, sitting 
en banc, may recede from an earlier opinion.”).  I also relied upon persuasive 
authority from the Florida Fourth District Court of Appeal in Forrest v. State, 988 So. 
2d 38 (Fla. 4th DCA 2008), which stated that a legally sufficient motion to vacate a 
plea must allege that the defendant “is subject to deportation based solely on the plea 
under attack.”  Id. at 40.  The Forrest decision was also post-Green.  Thus, I followed 
both of these post-Green cases, as they were factually analogous to the case at hand 
and constituted binding precedent and persuasive authority respectively.  

 
6. Please respond with your views on the proper application of precedent by judges. 
 

a. When, if ever, is it appropriate for lower courts to depart from Supreme Court 
precedent? 
 
It is never appropriate for lower courts to depart from Supreme Court precedent.  See 
e.g., Bosse v. Oklahoma, 137 S. Ct. 1, 2 (2016); Rodriguez de Quijas v. Shearson/Am. 
Express, Inc., 490 U.S. 477, 484 (1989).  
 

b. Do you believe it is proper for a circuit court judge to question Supreme Court 
precedent in a concurring opinion?  What about a dissent? 
 
Although a lower court judge must always fully and faithfully follow Supreme Court 
precedent, in rare circumstances, a circuit court judge may respectfully suggest in an 
opinion that a decision of the Supreme Court is inconsistent with a prior Supreme 
Court precedent and/or is causing confusion in the lower courts with respect to its 
application.  As noted above, however, the circuit judge remains bound by the 
existing precedent notwithstanding any issues that prompted the circuit judge to write 
such an opinion.   
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c. When, in your view, is it appropriate for a circuit court to overturn its own 
precedent? 
 
In the Eleventh Circuit, a panel of circuit judges may not overrule a precedent of a 
previous panel.  See Walker v. Mortham, 158 F. 3d 1177, 1188-89 (11th Cir. 1998).  
“Under the prior precedent rule, we are bound to follow a prior binding precedent 
‘unless and until it is overruled by this court en banc or by the Supreme Court.’”  
United States v. Vega-Castillo, 540 F. 3d 1235, 1236 (11th Cir. 2008) (quoting United 
States v. Brown, 342 F. 3d 1245, 1246 (11th Cir. 2003).   

 
d. When, in your view, is it appropriate for the Supreme Court to overturn its own 

precedent? 
 
The Supreme Court has emphasized that “it is this Court’s prerogative alone to 
overrule one of its own precedents,” State Oil Co. v. Khan, 522 U.S. 3, 20 (1997), and 
has articulated various factors to guide its decision.  As a sitting justice on the 
Supreme Court of Florida and a judicial nominee, it would be inappropriate for me to 
state my views as to when it would be appropriate for the Supreme Court to overturn 
its own precedent.  

 
7. When Chief Justice Roberts was before the Committee for his nomination, Senator Specter 

referred to the history and precedent of the Roe case law as “super-stare decisis.”  One 
textbook on the law of judicial precedent, co-authored by Justice Gorsuch, refers to Roe v. 
Wade as a “super-precedent” because it has survived more than three dozen attempts to 
overturn it.  (The Law of Judicial Precedent, THOMAS WEST, p. 802 (2016))  The book 
explains that “superprecedent” is “precedent that defines the law and its requirements so 
effectively that it prevents divergent holdings in later legal decisions on similar facts or 
induces disputants to settle their claims without litigation.”  (The Law of Judicial Precedent, 
THOMAS WEST, p. 802 (2016)) 

 
a. Do you agree that Roe v. Wade is “super-stare decisis”?  “superprecedent”? 

 
Roe v. Wade, 410 U.S. 113 (1973), is binding precedent of the Supreme Court and I 
would faithfully follow it as I would follow all precedent of the Supreme Court 
regardless of whether it is referred to as “super-stare decisis” or “superprecedent.”  
 

b. Is it settled law?  
 

Yes.  For lower court judges, all Supreme Court precedent, including Roe v. Wade, 
410 U.S. 113 (1973), is settled law.  If confirmed, I would faithfully apply this 
precedent and all other precedents of the Supreme Court.  
 

8. In Obergefell v. Hodges, the Supreme Court held that the Constitution guarantees same-sex 
couples the right to marry.  Is the holding in Obergefell settled law? 
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Yes.  For lower court judges, all Supreme Court precedent, including Obergfell v. 
Hodges, 135 S. Ct. 2584 (2015), is settled law.  If confirmed, I would faithfully apply 
this precedent and all other precedents of the Supreme Court.  

 
 
9. In Justice Stevens’s dissent in District of Columbia v. Heller he wrote: “The Second 

Amendment was adopted to protect the right of the people of each of the several States to 
maintain a well-regulated militia.  It was a response to concerns raised during the ratification 
of the Constitution that the power of Congress to disarm the state militias and create a 
national standing army posed an intolerable threat to the sovereignty of the several States.  
Neither the text of the Amendment nor the arguments advanced by its proponents evidenced 
the slightest interest in limiting any legislature’s authority to regulate private civilian uses of 
firearms.” 

 
a. Do you agree with Justice Stevens?  Why or why not? 
 

As a sitting justice on the Supreme Court of Florida and a judicial nominee, it would 
be inappropriate for me to comment on whether I agree or disagree with Justice 
Stevens’ dissent.  See Canon 3B(9), (10), Florida Code of Judicial Conduct; Code of 
Conduct for United States Judges, Canon 3(A)(6).  As with all Supreme Court 
precedent, lower court judges are bund to fully and faithfully follow the Supreme 
Court’s decision in Heller.   

  
b. Did Heller leave room for common-sense gun regulation? 

 
In Heller, the Supreme Court stated that “the right secured by the Second Amendment 
is not unlimited.”  District of Columbia v. Heller, 554 U.S. 570, 626 (2008).  The 
Court further explained that “nothing in our opinion should be taken to cast doubt on 
longstanding prohibitions on the possession of firearms by felons and the mentally ill, 
or laws forbidding the carrying of firearms in sensitive places such as schools and 
government buildings, or laws imposing conditions and qualifications on the 
commercial sale of arms.”  Id. at 626-27.  As a sitting justice on the Supreme Court of 
Florida and a judicial nominee, it would not be appropriate for me to opine on how 
Heller may apply in a future case. See Canons 3B(9), (10), Florida Code of Judicial 
Conduct and Code of Conduct for United States Judges, Canon 3(A)(6).    

 
c. Did Heller, in finding an individual right to bear arms, depart from decades of 

Supreme Court precedent? 
 
Please see my response above to question 9(a). 

 
10. In Citizens United v. FEC, the Supreme Court held that corporations have free speech rights 

under the First Amendment and that any attempt to limit corporations’ independent political 
expenditures is unconstitutional. This decision opened the floodgates to unprecedented sums 
of dark money in the political process.  
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a. Do you believe that corporations have First Amendment rights that are equal to 
individuals’ First Amendment rights?  
 
In Citizens United v. Federal Election Commission, 558 U.S. 310 (2010), the 
Supreme Court held that “First Amendment protection extends to corporation.”  Id. at 
342.  The Supreme Court further explained that “political speech does not lose First 
Amendment protection simply because its source is a corporation.”  Id. (quotations 
and citations omitted).  As a sitting justice on the Florida Supreme Court and a 
judicial nominee, it would be inappropriate for me to state my views on this legal 
issue.  If confirmed, I would faithfully apply Citizens United and all other precedents 
of the Supreme Court.  

 
b. Do individuals have a First Amendment interest in not having their individual 

speech drowned out by wealthy corporations?  
 

As a sitting justice on the Florida Supreme Court and a judicial nominee, it would be 
inappropriate for me to state my views on this legal issue.  

 
c. Do you believe corporations also have a right to freedom of religion under the 

First Amendment? 
 
As a sitting justice on the Florida Supreme Court and a judicial nominee, it would be 
inappropriate for me to state my views on this legal issue as it might be the subject of 
pending or future litigation.  Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.  However, in Burwell 
v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014), the Supreme Court held that 
certain corporations could assert claims under the Religious Freedom Restoration Act 
of 1993.  The Court further held that its “decision on that statutory question makes it 
unnecessary to reach the First Amendment claim” that had also been raised in that 
case.  Id. at 736.  

 
11. In your Questionnaire, you described your selection process for the Eleventh Circuit as 

including interviews with the White House Counsel’s Office and the Department of Justice’s 
Office of Legal Policy. You did not mention any communication with Senator Marco Rubio, 
Senator Rick Scott, or either of their offices.  
 
At any point in the judicial selection process, did you have any communication with 
either Florida Senator or their offices? If so, please list the dates and describe the 
nature of those communications. 
 
I did not communicate with either the office of Senator Rubio or Senator Scott during the 
judicial selection process.  I personally met with Senator Rubio on October 15, 2019, in his 
office located in the Russell Senate Office Building, and discussed my legal background as 
well as my upcoming Senate Judiciary Committee hearing scheduled for the following day.   
I briefly met with Senator Scott on the morning of my October 16, 2019, Senate Judiciary 
Committee hearing, and I introduced him to my family and friends present at the hearing.  

Case: 20-12003     Date Filed: 07/15/2020     Page: 11 of 76 



Senator Scott then proceeded to introduce me to the members of the Committee who were 
present prior to the start of the hearing.  

 
12. It was reported in the Tampa Bay Times that Federalist Society Executive Vice President 

Leonard Leo interviewed the finalists for the Florida Supreme Court vacancies, including 
you. (https://www.tampabay.com/florida-politics/buzz/2019/01/24/adam-smith-desantis-puts-
conservative-stamp-on-florida-supreme-court/) 
 
What questions did Leonard Leo ask you in his interview with you?  How did you 
answer? 
 
The nomination and appointment of appellate judges and justices in Florida is governed by 
Article V, section 11 of the Florida Constitution.  This process establishes a judicial 
nominating commission of nine members that nominates candidates for appointment to the 
Governor.  The Governor then appoints one of the nominees to fill the vacancy.   
 
On November 27, 2018, the Florida Supreme Court Judicial Nominating Commission 
nominated eleven individuals, including myself, for three vacancies on the Supreme Court of 
Florida.  On December 14 and 15, 2018, a group of eight attorneys that included Mr. Leo 
interviewed each of the eleven nominees in Orlando, Florida.  I do not know how that group 
was selected.  My interview was on December 15, 2018.  I do not recall everything discussed 
in the interview or the specific questions asked by any of the eight different members of that 
group.  I do recall being asked general questions about my personal and legal background 
and general questions about how I approach cases, similar to questions during the October 
16, 2019, hearing before this Committee.  I also recall general questions about the 
constitutional jurisdiction of the Supreme Court of Florida.  I was not asked questions about 
how I might decide particular cases or issues that might come before me as a justice on the 
Supreme Court of Florida, nor would I have answered any such questions.  As with my 
testimony before this Committee at the October 16, 2019, hearing and in response to these 
written questions, I gave general responses about my approach to cases.  As a sitting judge on 
the Florida Third District Court of Appeal, I was bound by and followed the Florida Canons 
of Judicial Conduct during the interview.  
 

13. You indicated on your Senate Questionnaire that you have been a member of the Federalist 
Society since 1998.  The Federalist Society’s “About Us” webpage explains the purpose of 
the organization as follows: “Law schools and the legal profession are currently strongly 
dominated by a form of orthodox liberal ideology which advocates a centralized and uniform 
society. While some members of the academic community have dissented from these views, 
by and large they are taught simultaneously with (and indeed as if they were) the law.” It 
says that the Federalist Society seeks to “reorder[] priorities within the legal system to place 
a premium on individual liberty, traditional values, and the rule of law. It also requires 
restoring the recognition of the importance of these norms among lawyers, judges, law 
students and professors. In working to achieve these goals, the Society has created a 
conservative and libertarian intellectual network that extends to all levels of the legal 
community.” 
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a. Why did you join the Federalist Society in 1998? 
 
The Federalist Society Chapter in Miami hosted interesting debates and panels of 
speakers with differing points of views.  I enjoyed attending these debates and panel 
discussions and learning about different sides of an issue.  

 
b. Could you please elaborate on the “form of orthodox liberal ideology which 

advocates a centralized and uniform society” that the Federalist Society claims 
dominates law schools? 
 
I did not draft this language and therefore cannot opine on what the Federalist Society 
meant by this statement.  Additionally, I have not discussed it with anyone employed 
by the Federalist Society.  
 

c. How exactly does the Federalist Society seek to “reorder priorities within the 
legal system”? 
 
Please see my answer to Question 13(b).  
 

d. What “traditional values” does the Federalist society seek to place a premium 
on? 

 
Please see my answer to Question 13(b).  

 
e. Have you had any contact with anyone at the Federalist Society about your 

possible nomination to any federal court? If so, please identify when, who was 
involved, and what was discussed. 
 
I have neither contacted nor been contacted by anyone at the Federalist Society about 
my nomination.  I have, however, spoken to many individuals about my possible 
nomination but I did not ask the individuals I spoke to about my possible nomination 
if they were involved with the Federalist Society.  

 
14. On February 22, 2018, when speaking to the Conservative Political Action Conference 

(CPAC), former White House Counsel Don McGahn told the audience about the 
Administration’s interview process for judicial nominees. He said: “On the judicial piece 
… one of the things we interview on is their views on administrative law. And what you’re 
seeing is the President nominating a number of people who have some experience, if not 
expertise, in dealing with the government, particularly the regulatory apparatus. This is 
difference than judicial selection in past years….” 
 

a. Did anyone in this Administration, including at the White House or the 
Department of Justice, ever ask you about your views on any issue related to 
administrative law, including your “views on administrative law?” If so, by 
whom, what was asked, and what was your response? 
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As indicated in my response to Question 26(a) on my Senate Judiciary Questionnaire, 
I interviewed with attorneys from the White House Counsel’s Office and the 
Department of Justice’s Office of Legal Policy on August 12, 2019.  I do not recall 
everything discussed in the interview but I was not asked about my “views on 
administrative law.”  I do recall providing a general description of the Supreme 
Court’s governing framework for deference to administrative interpretations, including 
the Supreme Court’s controlling decisions in Auer v. Robbins, 519 U.S. 452 (1997) 
and Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984).  

 
b. Since 2016, has anyone with or affiliated with the Federalist Society, the Heritage 

Foundation, or any other group, asked you about your views on any issue related 
to administrative law, including your “views on administrative law”?  If so, by 
whom, what was asked, and what was your response? 

 
No, not to my recollection. 
 

c. What are your “views on administrative law”?   
 
I am familiar with the Administrative Procedures Act and the Supreme Court 
precedent concerning administrative authority, including Auer v. Robbins, 519 U.S. 
452 (1997) and Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984).  If confirmed, I would fully and faithfully apply Supreme Court 
precedent on administrative law.  
 

15. Do you believe that human activity is contributing to or causing climate change? 
 
As a sitting justice on the Florida Supreme Court and a judicial nominee, it would be 
inappropriate for me to state my views on this issue as it might be the subject of pending or 
future litigation.  Canon 3(A)(6), Code of Conduct for United States Judges; Canons 3B(9), 
(10), Florida Code of Judicial Conduct.  
 

16. When is it appropriate for judges to consider legislative history in construing a statute? 
 

The Supreme Court has generally instructed that judges may consider legislative history 
when a statute is ambiguous, but where a statute is unambiguous, resort to legislative history 
is not necessary.  See Milner v. Dep’t of Navy, 562 U.S. 562, 574 (2011); Exxon Mobil Corp., 
v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005).  If confirmed, I would faithfully apply 
Supreme Court and Eleventh Circuit precedent on the use of legislative history and where 
appropriate will carefully consider any arguments that the parties may advance regarding the 
use of legislative history.  
  

17. At any point during the process that led to your nomination, did you have any discussions 
with anyone — including but not limited to individuals at the White House, at the Justice 
Department, or at outside groups — about loyalty to President Trump?  If so, please 
elaborate.  
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No.  

 
18. Please describe with particularity the process by which you answered these questions.   

 
I received the questions on October 24, 2019.  After reviewing the questions, I conducted 
research to refresh my recollection about certain cases referenced in the questions.  I then 
began drafting answers to the questions.  I shared my draft answers with the Office of Legal 
Policy at the Department of Justice.  After receiving feedback, I made the edits I deemed 
appropriate.  Finally, I authorized the submission of these responses to the Senate Judiciary 
Committee. 
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Written Questions for Barbara Lagoa 
Submitted by Senator Patrick Leahy 

Wednesday, October 23, 2019 
 

1. While serving on Florida’s Third Circuit Court of Appeals, you have addressed the 
question of whether to compel arbitration between parties multiple times. In some cases 
you have compelled arbitration, while in others you have dissented from the majority’s 
decision to compel arbitration. If confirmed, you may be tasked with adjudicating cases 
involving the Federal Arbitration Act. 
 

(a) Should a litigant’s Seventh Amendment right to a jury be a concern when 
determining the enforceability of mandatory arbitration clauses? 
 
If I were confirmed to the Eleventh Circuit and were presented with that issue 
under the Seventh Amendment, I would carefully consider the litigants’ 
arguments raised in their briefs and apply the precedent of the United States 
Supreme Court and of the Eleventh Circuit in deciding that issue.  Both as a 
judicial nominee and as a sitting justice on the Supreme Court of Florida, it would 
be inappropriate for me to comment further on a matter that could be the subject 
of litigation.  See Canon 3(A)(6), Code of Conduct for United States Judges; 
Canons 3B(9), (10), Florida Code of Judicial Conduct.   
 

2. In 2016, you concurred in a per curiam opinion affirming a trial court’s decision to 
summarily deny a request for an adjudication of dependency by four orphaned 
immigrants. Trial courts in Florida had been summarily denying these requests for 
adjudication out of concern that the dependency adjudication was part of an effort to 
obtain Special Immigrant Juvenile Status. However, this practice was later overturned by 
the Florida Supreme Court, which held that trial courts were required to hold evidentiary 
hearings to adjudicate dependency where the petitioner had alleged sufficient facts, 
regardless of their motivations for seeking the hearing. 
 

(a) On what basis did you affirm the trial court’s summary denial in this 
case? 
 
I was on panels that affirmed circuit court denials in the following three cases, 
In the Interest of J.A.T.E., M.J.M.L. v. Dep’t of Children & Family Servs., and 
W.B.A.V. v. Dep’t of Children & Families.  As a judge on the Third District 
Court of Appeal, I was bound by existing prior panel precedent from that 
court, and the three cases listed above cited that precedent.  Specifically, on 
July 15, 2015, a three-member panel of the Third District issued the following 
two cases on the same question of law, In the Interest of B.Y.G.M., 176 So. 3d 
290 (Fla. 3d DCA 2015) and In the Interest of K.B.L.V., 176 So. 3d 297 (Fla. 
3d DCA 2015).  I was not a member of the panel that issued those cases.  
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Those two cases were binding on subsequent panels of the Third District 
Court of Appeal like the panels I sat on.  See e.g., State v. Washington, 114 
So. 3d 182, 188-89 (Fla. 3rd DCA 2012) (“This panel is not free to disregard, 
or recede from that [earlier] decision; only this Court, sitting en banc, may 
recede from an earlier opinion.”).  
 

(b) What assurances can you provide to this committee that, if confirmed, 
you would fairly adjudicate whether a plaintiff had met their pleading 
burden and ensure that those who do receive their day in court? 

 
If I were fortunate to be confirmed as a judge on the Eleventh Circuit, I would 
take an oath pledging to “administer justice without respect to persons, and do 
equal right to the poor and to the rich” and to “faithfully and impartially 
discharge and perform all the duties incumbent upon me” under the 
“Constitution and laws of the United States.”  I took a similar oath when I 
became a judge on the Florida Third District Court of Appeals and later a 
justice on the Supreme Court of Florida.  I have taken those oaths seriously, 
and will continue to do so if confirmed as a judge on the Eleventh Circuit. 

   
Perhaps the best assurance that I would fairly adjudicate any issue that comes 
before me—regardless of whether the appellant is a plaintiff or a defendant, 
an individual or a corporation, or any other status or category one could 
identify—is my existing judicial record.  In over 13 years as an appellate 
jurist, I have participated in almost 12,000 cases.  In those, I have written 
opinions or joined panel opinions that have decided cases in favor of plaintiffs 
and that have decided cases in favor of defendants.  In each case, I have 
attempted to faithfully apply the law to facts contained in the record on appeal 
regardless of the identity of the parties, their status, or my individual 
preferences.     

   
3. After your nomination to the Florida Supreme Court, your attendance at a Federalist 

Society conference was criticized as “highly inappropriate” by a member of the Florida 
House of Representatives. During that time period news reports in Florida described that 
your appointment would “cement a conservative majority” on the Florida Supreme Court. 
 

(a) Do you believe that even the perception of partisan bias damages a 
judge’s credibility as a fair and impartial adjudicator?  
 
Yes.  In further, brief response to this question, I respectfully refer to the 
entirety of my judicial record referenced in response to Question 2(b).  I do 
not know whether the Florida Representative or the reporters who wrote the 
news reports mentioned above had the opportunity to review the entirety of 
that record.   
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(b) Do you believe that your membership in the Federalist Society, which 

describes itself as “a group of conservatives and libertarians” with the 
goal of “reordering priorities within the legal system,” could lead litigants 
to question your impartiality? 
 
No.  Please see my responses to Questions 2(b) and 3(a). 

  
(c) What assurances can you provide this committee that you will be able to 

act impartially and in a manner free from political influence? 
 
The independence of the judiciary is one of the crown jewels of our 
constitutional democracy.  As I mentioned during my confirmation hearing, 
my parents fled from a country without either judicial independence or the 
rule of law.  Judicial independence is not an abstract concept to my family or 
to me.  As discussed in response to Question 2(a), I have served as an 
appellate judge for over 13 years, first on an intermediate appellate court and 
now on the Supreme Court of Florida.  In that time, I have participated in 
almost 12,000 cases and in those I have faithfully applied the law to the facts 
contained in the record on appeal, including applying binding precedent both 
from my court and from the United States Supreme Court.  I have written 
opinions or joined in panel opinions that have decided cases for plaintiffs and 
for defendants, for insureds and insurers, for employees and employers, for 
the State and for criminal defendants.  In each of these, my decision has been 
based on the application of the law to the record on appeal regardless of the 
identity of the parties or my individual preferences.         
 

4. In response to Senator Cruz’s question regarding the importance of Originalism in 
Constitutional Interpretation you answered that when interpreting the United States 
Constitution the original public understanding of a provision at the time of its enactment 
should bind a judge’s interpretation. 
 

(a) In an instance where the original public understanding of a provision was 
divided or contested by members of the public at the time of the 
provision’s enactment, how would you determine which public 
understanding should bind your interpretation? 
 
Originalism is a method of interpretation that may or may not be a permissible 
method to use depending on the precedent from the United States Supreme 
Court and the Eleventh Circuit on a particular issue.  Assuming that the issue 
before me was one where the method of interpretation required determining 
the original public understanding of a provision, I would rely on the briefs 
filed by litigants to provide the court with the appropriate source material.  
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Parties often disagree about and ask judges to resolve the meaning of relevant 
constitutional, statutory or contractual terms.  Resolution may require, for 
example, consideration of the context of a term in the greater structure of a 
text and not simply in isolation.  Again, assuming this were a case where 
precedent required determination of the original public understanding of a 
provision, I would use all of the interpretive tools permitted by that precedent 
to reach my conclusion.     

5. In 2018, in Diocese of Palm Beach, Inc. v. Gallagher, you joined the opinion reversing a 
trial court ruling that allowed a defamation suit filed by a Catholic priest against the 
Diocese of Palm Beach to proceed. The plaintiff priest had received a text message from 
the diocese’s music minister stating that another priest had shown photographs containing 
child pornography to a 14-year-old boy. He then notified the police. When the diocese 
refused to promote him and reassigned him to a different parish, the plaintiff felt he was 
being retaliated against. In response to his complaints, the diocese called him a liar and 
unfit to be a priest. The plaintiff then brought a defamation suit. The opinion held that the 
case could not go forward because the case arose out of “an employment dispute between 
him and the diocese.” As a result, the case could not “be resolved without the courts 
excessively entangling themselves in what is essentially a religious dispute.” 
 

(a) Do you believe religious institutions can retaliate against whistleblowers 
without any legal recourse for whistleblowers? 
 
No.  In further answer to the question, Gallagher addressed the application of the 
ecclesiastical abstention doctrine (sometimes referred to as the church autonomy 
doctrine).  Grounded in both the Free Exercise and Establishment Clauses of the 
First Amendment, that doctrine provides that “civil courts must abstain from 
deciding ministerial employment disputes … because such state intervention 
would excessively inhibit religious liberty.”  Diocese of West Palm Beach, Inc. v. 
Gallagher, 249 So. 3d 657, 662 (Fla. 4th DCA 2018) (quoting SE Conference 
Ass’n of Seventh-Day Adventists, Inc. v. Dennis, 862 So. 2d 842, 844 (Fla. 4th 
DCA 2003)).  The court in Gallagher noted that “[t]he subject of a priest’s 
employment relationship with his church is not per se barred by the church 
autonomy doctrine.  [C]ourts have held that the application of a neutral law that 
does not require inquiry into or resolution of an ecclesiastical matter may be 
permissible …. Simply because a church is involved as a litigant does not make 
the matter a religious one; instead, inquiry must be made as to the nature of the 
dispute and whether it can be decided on neutral principles of secular law without 
a court intruding upon, interfering with, or deciding church doctrine.”  Id. 
(quotations and citations omitted).  Because resolution of the plaintiff’s claims in 
Gallagher would have entangled “the courts in the diocese’s ministerial staffing 
decisions, the interpretation and application of canons and doctrines, and Church 
discipline,” the ecclesiastical abstention doctrine required dismissal of his claims.  
Id. at 665.      

   
6. Chief Justice Roberts wrote in King v. Burwell that  
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“oftentimes the ‘meaning—or ambiguity—of certain words or phrases may 
only become evident when placed in context.’ So when deciding whether the 
language is plain, we must read the words ‘in their context and with a view to 
their place in the overall statutory scheme.’ Our duty, after all, is ‘to 
construe statutes, not isolated provisions?’”  

 
Do you agree with the Chief Justice?  Will you adhere to that rule of statutory 
interpretation – that is, to examine the entire statute rather than immediately 
reaching for a dictionary? 
 
Analyzing the statutory context often is an important factor in interpreting a specific 
statutory provision, and it is considered a “fundamental canon of statutory construction.”  
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000).  If confirmed, I 
will apply this canon and other accepted canons of statutory construction.   
  

7. President Trump has issued several attacks on the independent judiciary.  Justice Gorsuch 
called them “disheartening” and “demoralizing.”  
 

(a) Does that kind of rhetoric from a President – that a judge who rules 
against him is a “so-called judge” – erode respect for the rule of law?  
 
The independence of the federal judiciary is established in Article III of 
the United States Constitution.  Consistent with the Free Speech and Free 
Press Clauses of the First Amendment, judges may be subject to criticism 
from members of the other branches of government and the public.  The 
same is true for judges in Florida’s state court system.  The protections 
guaranteeing judicial independence are designed to enable judges to make 
decisions that are grounded in law, without respect to criticisms that may 
follow, and I do not believe that those criticisms erode respect for the rule 
of law.   
 

(b) While anyone can criticize the merits of a court’s decision, do you believe 
that it is ever appropriate to criticize the legitimacy of a judge or 
court? 
 
Please see my answer to Question 7(b). 

 

8. President Trump praised one of his advisers after that adviser stated during a television 
interview that “the powers of the president to protect our country are very substantial and 
will not be questioned.” (Emphasis added.)  

 
(a) Is there any constitutional provision or Supreme Court precedent 

precluding judicial review of national security decisions? 
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I have not studied this issue previously.  I am aware that under United 
States Supreme Court precedent, courts can review decisions by the 
President made during times of war or other armed conflict, e.g., Hamdan 
v. Rumsfeld, 548 U.S. 557 (2006), Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579 (1952), and that deference is given to the executive 
branch in matters implicating national security.  E.g., Trump v. Hawaii, 
138 S. Ct. 2392 (2018); Winter v. Natural Resources Defense Council, 
Inc., 555 U.S. 7 (2008); Dep’t of Navy v. Egan, 484 U.S. 518 (1988).  

 
9. Many are concerned that the White House’s denouncement of “judicial supremacy” was 

an attempt to signal that the President can ignore judicial orders. And after the President’s 
first attempted Muslim ban, there were reports of Federal officials refusing to comply 
with court orders.  

 
(a) If this President or any other executive branch official refuses to 

comply with a court order, how should the courts respond? 
 
As a judicial nominee, I do not think it would be appropriate for me to 
comment on this abstract and hypothetical scenario about a president’s 
non-compliance with a court order.  See Canon 3(A)(6), Code of Conduct 
for United States Judges; Canons 3B(9), (10), Florida Code of Judicial 
Conduct.  If I am confirmed, and if such a scenario were to come before 
me, I would carefully examine the relevant authorities that may bear upon 
this question.   
 

10. In Hamdan v. Rumsfeld, the Supreme Court recognized that the President “may not 
disregard limitations the Congress has, in the proper exercise of its own war powers, 
placed on his powers.”  
 

(a) Do you agree that the Constitution provides Congress with its own 
war powers and Congress may exercise these powers to restrict the 
President – even in a time of war?  
 
Article I of the Constitution provides Congress with war powers.  For 
example, the powers to declare war, raise and support armies, and provide 
and maintain a navy.  Article II of the Constitution provides that the 
President shall be the commander in chief of the military.  The Supreme 
Court has explained that the “proper exercise” of Congress’s war power 
must be respected.  Hamdan v. Rumsfeld, 548 U.S. 557, 593 n.23 (2006).  
The Supreme Court has reviewed the constitutionality of Presidential 
action in wartime.  Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 
(1952).  As a judicial nominee, it would not be appropriate for me to 
comment further to avoid expressing views on matters that could arise in 
litigation. See Code of Judicial Conduct, Canon 3(6)(A).  
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Justice O’Connor famously wrote in her majority opinion in Hamdi v. 
Rumsfeld that: “We have long since made clear that a state of war is not a 
blank check for the President when it comes to the rights of the Nation’s 
citizens.”  
 

(b) In a time of war, do you believe that the President has a 
“Commander-in-Chief” override to authorize violations of laws 
passed by Congress or to immunize violators from prosecution? Is 
there any circumstance in which the President could ignore a statute 
passed by Congress and authorize torture or warrantless 
surveillance? 
 
Please see my response to Question 10(a).  Both as a judicial nominee and 
as a sitting justice on the Supreme Court of Florida, it would be 
inappropriate for me to comment on a matter that could be the subject of 
litigation.  See Canon 3(A)(6), Code of Conduct for United States Judges; 
Canons 3B(9), (10), Florida Code of Judicial Conduct.   
 

11. How should courts balance the President’s expertise in national security matters 
with the judicial branch’s constitutional duty to prevent abuse of power? 
 
The Constitution creates a system of checks and balances among the three branches of 
our government.  Courts participate in that system by exercising the judicial power 
outlined in Article III, which grants authority to resolve specified cases or controversies.  
In this, as in every area of constitutional law, I would apply the precedent of the Supreme 
Court of the United States and the Eleventh Circuit, including the precedent referenced in 
response to Question 8(a).  Both as a judicial nominee and a sitting justice on the 
Supreme Court of Florida, it would be inappropriate for me to comment further as this 
matter that could be the subject of litigation.  See Canon 3(A)(6), Code of Conduct for 
United States Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.     

12. In a 2011 interview, Justice Scalia argued that the Equal Protection Clause does not 
extend to women.  

 
(a) Do you agree with that view? Does the Constitution permit 

discrimination against women? 
 
The Supreme Court of the United States has held that the Equal Protection 
Clause of the Fourteenth Amendment applies to women.  United States v. 
Virginia, 518 U.S. 515, 532 (1996).  This is binding precedent on all lower 
courts that I will apply if confirmed. 
 

13. Do you agree with Justice Scalia’s characterization of the Voting Rights Act as a 
“perpetuation of racial entitlement?” 
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I am not familiar that statement or the 2011 interview with Justice Scalia.  If confirmed, I 
will faithfully apply all precedents of the Supreme Court of the United States and the 
Eleventh Circuit, including all precedents relating to the Voting Rights Act. 
 

14. What does the Constitution say about what a President must do if he or she wishes 
to receive a foreign emolument? 
 
The Emoluments Clause of the Constitution states that “no Person holding any Office of 
Profit or Trust under [the United States] shall, without the Consent of Congress, accept 
any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince or 
foreign State.”  U.S. Const. Art. I, § 9, cl. 8.  Both as a judicial nominee and as a sitting 
justice of the Supreme Court of Florida, it would be inappropriate for me to express a 
view on this matter as there is active or impending litigation regarding this Clause.  See 
Canon 3(A)(6), Code of Conduct for United States Judges; Canons 3B(9), (10), Florida 
Code of Judicial Conduct.   
 

15. In Shelby County v. Holder, a narrow majority of the Supreme Court struck down a key 
provision of the Voting Rights Act. Soon after, several states rushed to exploit that 
decision by enacting laws making it harder for minorities to vote. The need for this law 
was revealed through 20 hearings, over 90 witnesses, and more than 15,000 pages of 
testimony in the House and Senate Judiciary Committees. We found that barriers to 
voting persist in our country. And yet, a divided Supreme Court disregarded Congress’s 
findings in reaching its decision. As Justice Ginsburg’s dissent in Shelby County noted, 
the record supporting the 2006 reauthorization was “extraordinary” and the Court erred 
“egregiously by overriding Congress’ decision.”  

 
(a) When is it appropriate for the Supreme Court to substitute its own 

factual findings for those made by Congress or the lower courts? 
 
As a general matter, appellate courts are not factfinders and instead 
consider the record that has been developed in the court below.  
Established standards of review govern an appellate court’s review of 
factual findings made in the district court.  Shelby County is binding 
precedent, and if confirmed, I will faithfully apply this precedent and all 
other precedents from the Supreme Court of the United States and the 
Eleventh Circuit Court of Appeals.   

 
16. How would you describe Congress’s authority to enact laws to counteract racial 

discrimination under the Thirteenth, Fourteenth, and Fifteenth Amendments, which 
some scholars have described as our Nation’s “Second Founding”? 
 
The Thirteenth, Fourteenth, and Fifteenth Amendments, sometimes referred to as the 
Reconstruction Amendments, establish a constitutional commitment to counteracting 
racial discrimination in the wake of the Civil War.  Each of these Amendments provides 
that Congress has the power to enforce each amendment by “appropriate legislation.”  
U.S. Const. Amend. XIII, § 2; Amend. XIV, § 5; Amend. XV, § 2. 
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17. Justice Kennedy spoke for the Supreme Court in Lawrence v. Texas when he wrote: 

“liberty presumes an autonomy of self that includes freedom of thought, belief, 
expression, and certain intimate conduct,” and that “in our tradition, the State is not 
omnipresent in the home.”  

 
(a) Do you believe the Constitution protects that personal autonomy as a 

fundamental right? 
 
The Supreme Court’s decision in Lawrence v. Texas is binding precedent.  
If confirmed, I will faithfully apply Lawrence and all other precedents 
from the Supreme Court of the United States and the Eleventh Circuit 
Court of Appeals. 

 
18. In the confirmation hearing for Justice Gorsuch, there was extensive discussion of the 

extent to which judges and Justices are bound to follow previous court decisions by the 
doctrine of stare decisis.  

 
(a) In your opinion, how strongly should judges bind themselves to the 

doctrine of stare decisis? Does the commitment to stare decisis vary 
depending on the court? Does the commitment vary depending on 
whether the question is one of statutory or constitutional 
interpretation? 
 
The doctrine of stare decisis is an important component of our judicial 
system that promotes stability and predictability in the law.  The Supreme 
Court of the United States has held that there must be a “special 
justification” beyond mere disagreement to justify overturning a prior 
authoritative decision.  Kimble v. Marvel Entertainment, LLC, 135 S. Ct. 
2401, 2409 (2015).   
 
Regarding the precedent of the Supreme Court of the United States, it is 
never appropriate for a lower court to depart from Supreme Court 
precedent.  The Supreme Court has held that it has the “prerogative alone 
to overrule one of its precedents.”  State Oil v. Kahn, 522 U.S. 3, 20 
(1997).  Similarly, the Eleventh Circuit has held that a three-judge panel is 
bound by circuit precedent on a question of federal law unless there has 
been an intervening decision of the Supreme Court or of the Eleventh 
Circuit sitting en banc.  See United States v. Vega-Castillo, 540 F. 3d 
1235, 1236 (11th Cir. 2008).   

 
19. Generally, federal judges have great discretion when possible conflicts of interest are 

raised to make their own decisions whether or not to sit on a case, so it is important that 
judicial nominees have a well-thought out view of when recusal is appropriate. Former 
Chief Justice Rehnquist made clear on many occasions that he understood that the 
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standard for recusal was not subjective, but rather objective. It was whether there might 
be any appearance of impropriety. 
 

(a) How do you interpret the recusal standard for federal judges, and in 
what types of cases do you plan to recuse yourself? I’m interested in 
specific examples, not just a statement that you’ll follow applicable 
law. 
 
The impartiality of judges, and the appearance of impartiality, are key to 
ensuring public confidence in our courts.  A judge must recuse herself 
where her impartiality “might reasonably be questioned.”  28 U.S.C. § 
455(a); Canon 3(C)(1), Code of Judicial Conduct for United States Judges.  
If confirmed, I would conscientiously review and follow the standards for 
judicial recusal set forth in 28 U.S.C. § 455(a) and the Code of Conduct 
for United States Judges, as well as any other applicable rules or guidance.  
As necessary and appropriate, I would also consult with colleagues and 
ethics officials within the federal court system.   
 
In terms of specific examples of the types of cases I would recuse from if 
confirmed, I would recuse from cases in which my husband or his law 
firm appeared, as well as cases involving either the Supreme Court of 
Florida or the Florida Third District Court of Appeals while I was a 
member of either court.  In addition, and as described in my responses to 
the Committee’s Questionnaire, I currently conduct a review of each case 
assigned to me and apply the standards for judicial recusal under the 
Florida standard to determine whether I should recuse myself from a 
particular case.  During my over 13 years on the bench, I have 
occasionally recused myself from cases based on that case-by-case review, 
for example where I knew a party or witness involved.  If confirmed to the 
Eleventh Circuit, I would continue to conduct a review of each case 
assigned to me and apply the standards for judicial recusal in determining 
whether to recuse myself.   
 

20. It is important for me to try to determine for any judicial nominee whether he or she has a 
sufficient understanding the role of the courts and their responsibility to protect the 
constitutional rights of individuals, especially the less powerful and especially where the 
political system has not. The Supreme Court defined the special role for the courts in 
stepping in where the political process fails to police itself in the famous footnote 4 in 
United States v. Carolene Products. In that footnote, the Supreme Court held that 
“legislation which restricts those political processes which can ordinarily be expected to 
bring about repeal of undesirable legislation, is to be subjected to more exacting judicial 
scrutiny under the general prohibitions of the Fourteenth Amendment than are most other 
types of legislation.”  
 

(a) Can you discuss the importance of the courts’ responsibility under the 
Carolene Products footnote to intervene to ensure that all citizens have 
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fair and effective representation and the consequences that would 
result if it failed to do so?  
 
As the Supreme Court of the United States recognized in footnote 4 in 
Carolene Products, the U.S. Constitution creates a governmental structure 
built on democratic participation by citizens.  In a system of checks and 
balances, the courts play an essential role in ensuring the protection of 
individual rights, including, for example, the rights enumerated in the First 
Amendment that enable those democratic processes.  In footnote 4 of 
Carolene Products, the Supreme Court also introduced the idea of varied 
levels of judicial review or scrutiny to be used in assessing 
constitutionality depending on the constitutional issue presented.  If 
confirmed, I will follow all precedents of the Supreme Court and the 
Eleventh Circuit, including precedents arising out of Carolene Products. 

 
21. Both Congress and the courts must act as a check on abuses of power. Congressional 

oversight serves as a check on the Executive, in cases like Iran-Contra or warrantless 
spying on American citizens and politically motivated hiring and firing at the Justice 
Department during the Bush administration. It can also serve as a self-check on abuses of 
Congressional power. When Congress looks into ethical violations or corruption, 
including inquiring into the Trump administration’s conflicts of interest and the events 
discussed in the Mueller report we make sure that we exercise our own power properly. 
 

(a) Do you agree that Congressional oversight is an important means for 
creating accountability in all branches of government?  
 
Yes. 

 
22. Do you believe there are any discernible limits on a president’s pardon power? For 

example, President Trump claims he has an “absolute right” to pardon himself. Do 
you agree? 
 
I have not studied the scope of the presidential pardon power provided in Article II of the 
Constitution.  Moreover, both as a judicial nominee and as a sitting justice of the 
Supreme Court of Florida, it would be inappropriate for me to comment on a matter that 
could be the subject of litigation.  See Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.   
  

23. What is your understanding of the scope of congressional power under Article I of 
the Constitution, in particular the Commerce Clause, and under Section 5 of the 
Fourteenth Amendment? 
 
The Supreme Court has held that the Commerce Clause gives Congress the power to 
regulate activity that “substantially affects” interstate commerce.  United States v. Lopez, 
514 U.S. 549, 559 (1995). The Supreme Court has further held that Congress has the 
power to enforce the Fourteenth Amendment that includes “[l]egislation which deters or 
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remedies constitutional violations,” but does not include “the power to determine what 
constitutes a constitutional violation.”  City of Borne v. Flores, 521 U.S. 507, 518-19 
(1997).  The Supreme Court has explained that, “for Congress to invoke § 5, it must 
identify conduct transgressing the Fourteenth Amendment’s substantive provision, and 
must tailor its legislative scheme to remedying or preventing such conduct.”  Florida 
Prepaid Postsecondary Educ. Expense Bd. v. College Sav. Bank, 527 U.S. 627, 639 
(1999).  
 

24. In Trump v. Hawaii, the Supreme Court allowed President Trump’s Muslim ban to go 
forward on the grounds that Proclamation No. 9645 was facially neutral and asserted that 
the ban was in the national interest. The Court chose to accept the findings of the 
Proclamation without question, despite significant evidence that the President’s reason 
for the ban was animus towards Muslims. Chief Justice Roberts’ opinion stated that “the 
Executive’s evaluation of the underlying facts is entitled to appropriate weight” on issues 
of foreign affairs and national security.  
 

(a) What do you believe is the “appropriate weight” that executive factual 
findings are entitled to on immigration issues? Does that weight shift 
when additional constitutional issues are presented, as in the 
Establishment Clause claims of Trump v. Hawaii? Is there any point at 
which evidence of unlawful pretext overrides a facially neutral 
justification of immigration policy? 
 
Trump v. Hawaii is binding Supreme Court precedent that I will apply if 
confirmed.  Both as a judicial nominee and a sitting justice on the 
Supreme Court of Florida, it would be inappropriate for me to comment 
further on this issue or how it should be applied as it could be the subject 
of litigation that may come before the courts in the future.  See Canon 
3(A)(6), Code of Conduct for United States Judges; Canons 3B(9), (10), 
Florida Code of Judicial Conduct.   
 

25. How would you describe the meaning and extent of the “undue burden” standard 
established by Planned Parenthood v. Casey for women seeking to have an abortion? 
I am interested in specific examples of what you believe would and would not be an 
undue burden on the ability to choose. 
 
The “undue burden” standard articulated by the Supreme Court of the United States in 
Casey provides that “[u]nnecessary health regulations that have the purpose or effect of 
presenting a substantial obstacle to a woman seeking an abortion impose an undue burden 
on the right.”  505 U.S. 833, 878 (1992).  The Supreme Court has addressed that standard 
in subsequent cases.  See, e.g., Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292 
(2016).  If confirmed, I would faithfully apply this precedent and all other precedents of 
the Supreme Court and the Eleventh Circuit.  Both as a judicial nominee and as a sitting 
justice of the Supreme Court of Florida, it would be inappropriate for me to comment on 
particular or specific examples as this matter could be the subject of litigation or may 
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come before the courts in the future.  See Canon 3(A)(6), Code of Conduct for United 
States Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.   
 

26. Federal courts have used the doctrine of qualified immunity in increasingly broad ways, 
shielding police officers in particular whenever possible. In order to even get into court, a 
victim of police violence or other official abuse must show that an officer knowingly 
violated a clearly established constitutional right as specifically applied to the facts and 
that no reasonable officer would have acted that way. Qualified immunity has been used 
to protect a social worker who strip searched a four-year-old, a police officer who went to 
the wrong house, without even a search warrant for the correct house, and killed the 
homeowner, and many similar cases. 
 

(a) Do you think that the qualified immunity doctrine should be reined 
in? Has the “qualified” aspect of this doctrine ceased to have any 
practical meaning? Should there be rights without remedies? 
 
The Supreme Court of the United States has held that “the doctrine of 
qualified immunity protects government officials from liability for civil 
damages insofar as their conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable person would have 
known.”  Pearson v. Callahan, 555 U.S. 223, 231 (2009) (quotations 
omitted).  According to the Supreme Court, “[q]ualified immunity 
balances two important interests—the need to hold public officials 
accountable when they exercise power irresponsibly and the need to shield 
officials from harassment, distractions, and liability when they perform 
their duties reasonable.”  Id.  If confirmed, I would faithfully apply all 
Supreme Court and Eleventh Circuit precedent, including that relating to 
qualified immunity.  As a judicial nominee, it is not appropriate for me to 
grade or opine on decisions of the Supreme Court.  Moreover, both as a 
judicial nominee and as a sitting justice of the Supreme Court of Florida, it 
would be inappropriate for me to comment on particular examples as this 
matter could be the subject of litigation.  See Canon 3(A)(6), Code of 
Conduct for United States Judges; Canons 3B(9), (10), Florida Code of 
Judicial Conduct.   
 

27. The Supreme Court, in Carpenter v. U.S. (2018), ruled that the Fourth Amendment 
generally requires the government to get a warrant to obtain geolocation information 
through cell-site location information.  The Court, in a 5-4 opinion written by Roberts, 
held that the third-party doctrine should not be applied to cellphone geolocation 
technology.  The Court noted “seismic shifts in digital technology”, such as the 
“exhaustive chronicle of location information casually collected by wireless carriers 
today.” 
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(a)  In light of Carpenter do you believe that there comes a point at which 
collection of data about a person becomes so pervasive that a warrant would 
be required?  Even if collection of one bit of the same data would not? 
 
The Supreme Court of the United States has recognized that new technological 
developments can create serious concerns under the Fourth Amendment.  As the 
Supreme Court has explained, new technologies in the digital era can “risk [] 
Government encroachment of the sort the Framers, after consulting the lessons of 
history, drafted the Fourth Amendment to prevent.”  Carpenter v. United States, 
138 S. Ct. 2206, 2223 (2018) (quotations and citations omitted); see also, e.g., 
Riley v. California, 573 U.S. 373, 403 (2014) (“Modern cell phones are not just 
another technological convenience.  With all they contain and all they may reveal, 
they hold for many Americans the privacies of life.  The fact that technology now 
allows an individual to carry such information in his hand does not make the 
information any less worthy of the protection for which the Founders fought.”) 
(quotations and citations omitted).  Both as a judicial nominee and as a sitting 
justice of the Supreme Court of Florida, it would be inappropriate for me to 
comment on a matter that could be the subject of litigation.  See Canon 3(A)(6), 
Code of Conduct for United States Judges; Canons 3B(9), (10), Florida Code of 
Judicial Conduct.   
 

28. Earlier this year, President Trump declared a national emergency in order to redirect 
funding toward the proposed border wall after Congress appropriated less money than 
requested for that purpose. This raised serious separation-of-powers concerns because the 
Executive Branch bypassed the congressional approval generally needed for 
appropriations. As a member of the Appropriations Committee, I take seriously 
Congress’s constitutional duty to decide how the government spends money.  
 

(a) With the understanding that you cannot comment on pending cases, are 
there situations when you believe a president can legitimately allocate funds 
for a purpose previously rejected by Congress?  
 
I have not researched this question and presently do not have considered views on 
it.  In addition, both as a judicial nominee and as a sitting justice of the Supreme 
Court of Florida, it would be inappropriate for me to comment on issues that 
could be the subject of litigation.  See Canon 3(A)(6), Code of Conduct for United 
States Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.   
 

29. During Justice Kavanaugh’s confirmation hearing, he used partisan language to align 
himself with Senate Republicans. For instance, he accused Senate Democrats of exacting 
“revenge on behalf of the Clintons” and warned that “what goes around comes around.” 
The judiciary often considers questions that have a profound impact on different political 
groups. The Framers sought to address the potential danger of politically-minded judges 
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making these decisions by including constitutional protections such as judicial 
appointments and life terms for Article III judges.  
 

(a) Do you agree that the Constitution contemplates an independent judiciary? 
Can you discuss the importance of judges being free from political influence?  
 
As to the first question, yes.  As to the second question, the independence of the 
judiciary is one of the crown jewels of our constitutional democracy.  As I 
mentioned during my confirmation hearing, my parents fled from a country where 
neither judicial independence nor the rule of law existed.  Judicial independence 
is not an abstract concept to me or to my family.  It is one of the differences 
between freedom and tyranny.  Article III of the United States Constitution sets 
forth certain protections to allow for judicial independence.  The Code of Conduct 
for United States Judges likewise reinforces the importance of judges operating 
independent of the political sphere.  See, e.g., Code of Conduct of U.S. Judges, 
Canon I (“An independent and honorable judiciary is indispensable to justice in 
our society.”)  I firmly believe that an independent judiciary is a central feature of 
our constitutional system and that an independent judiciary promotes the rule of 
law.    
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Senator Dick Durbin 
Written Questions for Lagoa and Luck 

October 23, 2019 
 
For questions with subparts, please answer each subpart separately. 
 
Questions for Barbara Lagoa 
 
1. On January 4, 2019, before you joined the Florida Supreme Court, the Court issued a 

decision in Glass v. Nationstar Mortgage, LLC allowing an award of attorneys’ fees to a 
borrower who prevailed in a foreclosure dispute against the mortgage industry.   
However, shortly after you and two other justices were appointed to the Supreme Court by 
Governor DeSantis, the Court granted a request for rehearing by the lender and, on April 18, 
2019, issued a one-page per curiam opinion withdrawing its January opinion.  In other words, 
the Court changed its ruling from three months earlier so that the mortgage industry would 
now win.  The Court’s April 18 opinion simply said that “upon further consideration, we 
conclude that jurisdiction was improvidently granted” and provided no further explanation as 
to why the January opinion was withdrawn. 

 
This looks like the state Supreme Court was simply changing precedent—almost 
immediately after three justices were appointed by a Republican governor—without even 
discussing the reasons for making this reversal.  Why did the Florida Supreme Court not 
even explain its decision to reverse this precedent that helped borrowers in mortgage 
disputes?   
 
Unlike the Supreme Court of the United States, which exercises a general power to review 
lower court decisions by way of writ of certiorari, the Supreme Court of Florida is a court of 
limited appellate jurisdiction.  It has the constitutional authority to review lower court 
decisions only if they fall within one of the grounds enumerated in Article V, Section 3(b) of 
the Florida Constitution, most of which provide the Court with discretionary, as opposed to 
mandatory, jurisdiction.  See, e.g., Jenkins v. State, 385 So. 2d 1356 (Fla 1980) (England, J. 
concurring) (discussing history of 1980 amendment to the Florida Constitution limiting the 
jurisdiction of the Supreme of Florida).  Absent one of those enumerated grounds, the 
Supreme Court of Florida has no jurisdiction to review a lower court decision.  One of the 
constitutionally enumerated grounds permits review of a decision by a district court of appeal 
“that expressly and directly conflicts with a decision of another district court of appeal or of 
the supreme court on the same question of law.”  Art. V, § 3(b)(2), Fla. Const. 
 
The Supreme Court of Florida’s opinion in Glass issued on January 4, 2019.  The dissent 
noted that the Court lacked constitutional authority to review the case and explained in detail 
the lack of an express and direct conflict between decisions of district courts of appeal on the 
same question of law that could vest the court with jurisdiction to review those decisions.  
Because the January 4, 2019, opinion in Glass barred the parties from exercising their right 
under Florida Rule of Appellate Procedure 9.330 to file a motion for rehearing, the 
respondent filed a motion to recall the mandate pursuant to Florida Rule of Appellate 
Procedure 9.340(a) and a motion for clarification pursuant to Florida Rule of Appellate 
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Procedure 9.330(a).  That motion asserted that the court lacked jurisdiction to hear the case 
because the constitutional requirement of an express and direct conflict on the same question 
of law was lacking and further sought clarification on the January 4, 2019, opinion.  The 
petitioner responded to the motion to recall and/or for clarification.  On April 18, 2019, the 
Court issued its written opinion in Glass granting respondent’s motion to recall the mandate, 
withdrawing the January 4, 2019, initial opinion, and further explaining that the Court 
“initially accepted review of the decision of the Fourth District Court of Appeal in Nationstar 
Mortgage LLC v. Glass, 219 So. 3d 896 (Fla. 4th DCA 2017, based on express and direct 
conflict with the decision of the First District Court of Appeal in Bank of New York v. 
Williams, 979 So. 2d 347 (Fla. 1st DCA 2008).  Upon further consideration we conclude that 
the jurisdiction was improvidently granted.  Accordingly, we hereby discharge jurisdiction 
and dismiss this review proceeding.”  The term “improvidently granted” is used by the 
Supreme Court to mean that it lacked jurisdiction to hear the case.  
 
Indeed, because the Supreme Court of Florida is a court of limited appellate jurisdiction, the 
Court through many iterations of membership on the Court has discharged jurisdiction and 
dismissed review after consideration of a matter.  See, e.g., U.S. Bank National Association v. 
Anthony-Irish, 256 So. 3d 800 (Fla. 2018); Dozier v. State, 214 So. 3d 541 (Fla. 2017); 
Godwin v. State, 192 So. 3d 471 (Fla. 2016); Miranda v. State, 181 So. 3d 1188 (Fla. 2016); 
Harris v. State, 161 So. 3d 395 (Fla. 2015); T.S. v. State, 158 So. 3d 556 (Fla. 2015); 
Williams v. State, 156 So. 3d 1034 (Fla. 2015); Smith v. Southland Suites of Ormond Beach, 
LLC, 148 So. 3d 1251 (Fla. 2014); Brantley v. State, 115 So. 3d 360 (Fla. 2013); Daniels v. 
State, 103 So. 3d 133 (Fla. 2012); Winslow v. School Board of Alachua County, 88 So. 3d 
112 (Fla. 2012); Tetzlaff v. Florida Unemployment Appeals Commission, 926 So. 2d 1267 
(Fla. 2006); Stine v. Jain, 873 So. 2d 326 (Fla. 2004); Henry v. State, 590 So. 2d 419 (Fla. 
1991).  As with other opinions discharging jurisdiction such as those cited above, the April 
18, 2019, written opinion in Glass is a comment on the Court’s constitutionally limited 
appellate jurisdiction and not a comment on the merits of the party’s claims. 
 

2.  
a. Do you believe that judges should be “originalist” and adhere to the original public 

meaning of constitutional provisions when applying those provisions today?   
 
Originalism is a method of interpretation that may or may not be a permissible method to 
use depending on the precedent from the Supreme Court of the United States and the 
Eleventh Circuit on a particular issue.  For example, the Supreme Court has considered 
the original public meaning of constitutional provisions when construing them.  See, e.g., 
Crawford v. Washington, 541 U.S. 36 (2004).  Regardless of whether a precedent 
employs an originalist method of interpretation or another method of interpretation, lower 
court judges must follow the precedents of the Supreme Court.  See, e.g., Rodriguez de 
Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989).  If confirmed, I will 
faithfully follow all precedents of the Supreme Court and the Eleventh Circuit.   
 

b. If so, do you believe that courts should adhere to the original public meaning of the 
Foreign Emoluments Clause when interpreting and applying the Clause today?  To 
the extent you may be unfamiliar with the Foreign Emoluments Clause in Article I, 
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Section 9, Clause 8, of the Constitution, please familiarize yourself with the Clause 
before answering.  The Clause provides that:  
 

…no Person holding any Office of Profit or Trust under [the 
United States], shall, without the Consent of the Congress, accept 
of any present, Emolument, Office, or title, of any kind whatever, 
from any King, Prince, or foreign State.   
 

Both as a judicial nominee and as a sitting justice of the Supreme Court of Florida, it would 
be inappropriate for me to express a view on this Clause as there is active or pending 
litigation regarding its meaning.  See Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.   

 
3. You say in your questionnaire that you have been a member of the Federalist 

Society since 1998.   
 

a. Why did you join the Federalist Society? 
 
The Federalist Society Lawyer Chapter in Miami hosted interesting debates and 
panels of speakers with differing points of views.  I enjoyed attending these debates 
and panel discussions and learning about different sides of an issue.  
 

b. On January 24, 2019, the Tampa Bay Times reported that when 
Governor DeSantis was considering candidates for three Florida 
Supreme Court vacancies, the Federalist Society “screened the pool of 
justices DeSantis considered.”  The Times went on to note that 
“Federalist Society Executive Vice President Leonard Leo even flew 
down from Washington to Orlando to interview the 11 finalists for the 
three Florida vacancies.”  Did you meet with Leonard Leo as you 
were being considered for the Florida Supreme Court vacancies? 

 
The nomination and appointment of appellate judges and justices in 
Florida is governed by Article V, Section 11 of the Florida 
Constitution.  Florida’s Constitution establishes a judicial nominating 
commission of nine members that nominates candidates for 
appointment to the Governor.  The Governor then appoints one of the 
nominees to fill a vacancy.   
 
On November 27, 2018, the Florida Supreme Court Judicial 
Nominating Commission nominated eleven individuals, including 
myself, to fill three vacancies on the Supreme Court of Florida.  On 
December 14 and 15, 2018, a group of eight attorneys that included 
Mr. Leo interviewed each of the eleven nominees in Orlando, Florida.  
I do not know how this group was selected.  My interview was on 
December 15, 2018.  I do not recall everything discussed in the 
interview or the specific questions asked by any of the eight different 

Case: 20-12003     Date Filed: 07/15/2020     Page: 33 of 76 



members of that group.  I do recall being asked general questions 
about my personal and legal background and general questions about 
how I approach cases, similar to questions during the October 16, 
2019, hearing before this Committee.  I also recall general questions 
about the constitutional jurisdiction of the Supreme Court of Florida.  I 
was not asked questions about how I might decide particular cases or 
issues that might come before me as a justice on the Supreme Court of 
Florida, nor would I have answered any such questions.  As with my 
testimony before this Committee at the October 16, 2019, hearing and 
in response to these written questions, I gave general responses about 
my approach to cases.  As a sitting judge on the Third District Court of 
Appeal, I was bound by and followed the Florida Code of Judicial 
Conduct during the interview.    
 

c. If the answer to (b) is yes, why did you meet with Leonard Leo? 
 
Please see my response to Question 3(b) 

 
d. If the answer to (b) is yes, was this the first time you had met with 

Leonard Leo? 
 

I met Mr. Leo in passing following a luncheon at the 2015 Florida 
Federalist Society Lawyer Chapters conference.  To the best of my 
recollection, I did not meet or speak with Mr. Leo again until the 
December 15, 2019, meeting discussed in response to Question 3(b).     
 

e. If the answer to (b) is yes, did Leonard Leo ask you about any 
topics or cases during your interview?  If so, which ones? 
 
Please see my response to Question 3(b). 
 

f. If the answer to (b) is yes, did Mr. Leo ask you about your views 
on any issues during your interview?  If so, which ones?  
 
Please see my response to Question 3(b). 

 
g. If the answer to (b) is yes, did Mr. Leo at any point disclose who 

was contributing financially to his efforts to screen finalists for the 
Florida Supreme Court?   

 
No.  In further response, please see my response to Question 3(b). 

 
h. If the answer to (b) is yes, did you at any point ask Mr. Leo 

whether any donors with interests before the Florida Supreme 
Court had helped fund his efforts?    
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No.  In further response, please see my response to Question 3(b). 
 

4. On May 21, The Washington Post reported that Leonard Leo is at the center of millions of 
dollars in dark money donations that are being used to influence the selection of judicial 
nominations.  The Post reported that Leo “defended the practice of taking money from 
donors whose identities are not publicly disclosed.”  The Post quoted Leo saying that his 
advocacy efforts “were all very much fueled by very wealthy people, and oftentimes wealthy 
people who chose to be anonymous.” 
 

a. Do you have any concerns about wealthy people or special interests making 
undisclosed donations to organizations that help choose judicial nominees?   
 
I am not aware of any such donations being made in support of my nomination.  As a 
judicial nominee and as a sitting justice on the Supreme Court of Florida, it would be 
inappropriate for me to comment on political issues or issues that could result in 
litigation.  See Canon 3(A)(6), Code of Conduct for United States Judges; Canons 
3B(9), (10), Florida Code of Judicial Conduct.   
 

b. Do you believe that undisclosed donors who support judicial nomination efforts 
should make their donations public so that judges can have full information 
when they make decisions about recusal in cases these donors may have an 
interest in? 

 
Please see my response to Question 4(a). 

 
5. On January 31, the Orlando Sentinel published an article entitled “Federalist Society 

celebrates new, conservative-leaning Florida Supreme Court with fireworks at Walt Disney 
World.”  The article noted that you and four other Florida Supreme Court justices were 
scheduled to attend a Federalist Society VIP reception at the Disney World Yacht and Beach 
Club Resort shortly after your appointment to the Florida Supreme Court.  
 

a. Did you attend this event?  
 
Yes.  I have attended each of the annual Federalist Society Florida Chapters 
Conferences since they started in 2015, and I attended the 2019 conference.  Each 
year, the conference has concluded with an evening dessert reception at a venue in the 
EPCOT theme park at Walt Disney World and a viewing of the nightly EPCOT 
firework show.  It is my understanding that the newspaper article is referring to that 
evening dessert reception which, to my knowledge, is open to everyone who has 
registered for the conference.  Mr. Leo was not present at the dessert reception. 
 
 

b. If the answer to (a) is yes, did you meet any Federalist Society donors at this 
event?   
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To the best of my recollection, I spent most of my time at the dessert reception 
speaking with lawyers and other judges, as well as their children, about non-legal 
matters (e.g., our children, our day on the rides at other theme parks at Walt Disney 
World).  I do not know if any of the people I spoke with were donors to the Federalist 
Society, nor do I know who the donors to the Federalist Society are.  

 
c. If the answer to (a) is yes, do you know if any of the attendees at this event were 

involved in matters pending before the Florida Supreme Court? 
 
I do not know if any of the attendees at the dessert reception were involved in matters 
pending before the Supreme Court of Florida.  In further response, please see my 
responses to Questions 5(a) and (b). 

 
d. If the answer to (a) is yes, did you think it was appropriate for you to attend this 

conference after Leonard Leo had reportedly interviewed you for your current 
position? 
 
Yes.  In further response, please see my responses to Questions 3(b), and 5(a) and (b).   

 
6. Prior to your appointment to the Florida Supreme Court, the Court decided to grant review of 

a case, City of Miami Beach v. Florida Retail Federation, in which the intermediate appellate 
court had invalidated on preemption grounds a local minimum wage ordinance that set a 
higher wage than state law.   But in February 2019, after your appointment, the Supreme 
Court reversed its decision and dismissed the appeal, which effectively ended the chances for 
workers in Miami Beach to save this higher minimum wage ordinance.  Why did the 
Supreme Court change its mind and reverse its decision to grant review in this case? 
 
Unlike the Supreme Court of the United States, which exercises a general power to review 
lower court decisions by way of writ of certiorari, the Supreme Court of Florida is a court of 
limited appellate jurisdiction.  The Court has the constitutional authority to review lower 
court decisions only if they fall within the grounds enumerated in Article V, Section 3(b) of 
the Florida Constitution, most of which provide the Court with discretionary, as opposed to 
mandatory, jurisdiction.  See, e.g., Jenkins v. State, 385 So. 2d 1356 (Fla. 1980) (England, J. 
concurring) (discussing history of 1980 amendment to the Florida Constitution limiting the 
jurisdiction of the Supreme of Florida).  
 
In Miami Beach, the Third District Court of Appeal concluded that a municipal minimum 
wage ordinance was preempted by a Florida wage preemption statute.  The Third District did 
not certify the case to be one of great public importance pursuant to Florida Rule of 
Appellate Procedure 9.330.  The municipality sought review from the Supreme Court of 
Florida.  Although the court initially granted discretionary jurisdiction, upon further review 
the Court exercised its discretion and discharged jurisdiction.  It would be inappropriate for 
me to discuss the content of discussions among the justices of the Supreme Court of Florida.  
I can state that, because the Supreme Court of Florida is a court of limited appellate 
jurisdiction, the Court through many iterations of membership on the Court has discharged 
jurisdiction and dismissed review after consideration of a matter. See, e.g., U.S. Bank 
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National Association v. Anthony-Irish, 256 So. 3d 800 (Fla. 2018); Dozier v. State, 214 So. 
3d 541 (Fla. 2017); Godwin v. State, 192 So. 3d 471 (Fla. 2016); Miranda v. State, 181 So. 
3d 1188 (Fla. 2016); Harris v. State, 161 So. 3d 395 (Fla. 2015); T.S. v. State, 158 So. 3d 556 
(Fla. 2015); Williams v. State, 156 So. 3d 1034 (Fla. 2015); Smith v. Southland Suites of 
Ormond Beach, LLC, 148 So. 3d 1251 (Fla. 2014); Brantley v. State, 115 So. 3d 360 (Fla. 
2013); Daniels v. State, 103 So. 3d 133 (Fla. 2012); Winslow v. School Board of Alachua 
County, 88 So. 3d 112 (Fla. 2012); Tetzlaff v. Florida Unemployment Appeals Commission, 
926 So. 2d 1267 (Fla. 2006); Stine v. Jain, 873 So. 2d 326 (Fla. 2004); Henry v. State, 590 
So. 2d 419 (Fla. 1991).  As with other opinions discharging jurisdiction such as those cited 
above, the opinion in Miami Beach is a comment on the Court’s constitutionally limited 
appellate jurisdiction and not a comment on the merits of the parties’ claims.  

 
7. Do you believe that a child is capable of fairly representing himself or herself in court 

without counsel in a legal proceeding, for example an immigration proceeding? 
 

Both as a judicial nominee and as a sitting justice of the Supreme Court of Florida, it would 
be inappropriate for me to express a view on matters that could result in litigation.  See 
Canon 3(A)(6), Code of Conduct for United States Judges; Canons 3B(9), (10), Florida Code 
of Judicial Conduct.   
 

8.  
a. Is waterboarding torture? 

 
I have not had occasion to study this issue closely, but my understanding is that 
waterboarding would constitute torture when intentionally used “to inflict severe physical 
or mental pain or suffering.”  18 U.S.C. § 2340(1) (defining “torture”). 
 

b. Is waterboarding cruel, inhuman and degrading treatment?   
 
I have not had occasion to study this issue closely, but my understanding is that under 42 
U.S.C. § 2000dd-2(a)(2), no person in the custody or under the control of the United 
States government may be subjected to any interrogation technique not authorized in the 
Army Field Manual.  It is also my understanding that the Army Field Manual does not 
authorize waterboarding. 
 

c. Is waterboarding illegal under U.S. law? 
 
Please see my responses to Questions 8(a) and (b) above. 

 
9.  

a. Do you have any concerns about outside groups or special interests making 
undisclosed donations to front organizations like the Judicial Crisis Network in 
support of your nomination?   Note that I am not asking whether you have solicited 
any such donations, I am asking whether you would find such donations to be 
problematic.  
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I am not aware of any such donations in support of my nomination.  Both as a judicial 
nominee and as a sitting justice on the Supreme Court of Florida, it would be 
inappropriate of me to comment on such political matters.  See Code of Conduct of U.S. 
Judges, Canon 5.  
 

b. If you learn of any such donations, will you commit to call for the undisclosed 
donors to make their donations public so that if you are confirmed you can have full 
information when you make decisions about recusal in cases that these donors may 
have an interest in? 
 
I am not aware of any such donations in support of my nomination.  Both as a judicial 
nominee and as a sitting justice on the Supreme Court of Florida, it would be 
inappropriate of me to comment on such political matters.  If confirmed, I will evaluate 
all actual or potential conflicts under 28 U.S.C. § 455, the Code of Conduct for United 
States Judges, and any other applicable rules or guidelines.  I will also, as necessary and 
appropriate, consult with colleagues and ethics officials within the court system. 
 

c. Will you condemn any attempt to make undisclosed donations to the Judicial Crisis 
Network on behalf of your nomination?    
 
Please see my responses to Questions 9(a) and (b). 

10.  
a. Do you interpret the Constitution to authorize a president to pardon himself?   

 
I have not studied the scope of the presidential pardon power provided in Article II of the 
Constitution.  Moreover, both as a judicial nominee and as a sitting justice of the 
Supreme Court of Florida, it would be inappropriate for me to comment on a matter that 
could be the subject of litigation.  See Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct. 
 

b. What answer does an originalist view of the Constitution provide to this question?   
 
I have not studied the scope of the presidential pardon power provided in Article II of the 
Constitution.  Moreover, both as a judicial nominee and as a sitting justice of the 
Supreme Court of Florida, it would be inappropriate for me to comment on a matter that 
could be the subject of litigation.  See Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.   
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Nomination of Barbara Lagoa 
to the United States Court of Appeals for the Eleventh Circuit 

Questions for the Record  
Submitted October 23, 2019 

 
QUESTIONS FROM SENATOR WHITEHOUSE 

 
1. A Washington Post report from May 21, 2019 (“A conservative activist’s behind-the-scenes 

campaign to remake the nation’s courts”) documented that Federalist Society Executive Vice 
President Leonard Leo raised $250 million, much of it contributed anonymously, to influence the 
selection and confirmation of judges to the U.S. Supreme Court, lower federal courts, and state 
courts.  If you haven’t already read that story and listened to recording of Mr. Leo published by 
the Washington Post, I request that you do so in order to fully respond to the following 
questions.   
 

a. Have you read the Washington Post story and listened to the associated recordings of Mr. 
Leo?   
 
Yes, I have read the story and listened to the recording as requested in order to answer 
these questions.  
 

b. Do you believe that anonymous or opaque spending related to judicial nominations of the 
sort described in that story risk corrupting the integrity of the federal judiciary?  
 
As a sitting justice on the Supreme Court of Florida and as a judicial nominee, it would 
not be appropriate for me to opine on political matters relating to the nominations of the 
federal judiciary.   
 

c. Mr. Leo was recorded as saying: “We’re going to have to understand that judicial 
confirmations these days are more like political campaigns.”  Is that a view you 
share?  Do you believe that the judicial selection process would benefit from the same 
kinds of spending disclosures that are required for spending on federal elections?  If not, 
why not?   
 
As a sitting justice on the Supreme Court of Florida and as a judicial nominee, it would 
not be appropriate for me to opine on political matters relating to the federal judicial 
selection process.   
 

d. Do you have any knowledge of Leonard Leo, the Federalist Society, or any of the entities 
identified in that story taking a position on, or otherwise advocating for or against, your 
judicial nomination?  If you do, please describe the circumstances of that advocacy. 

 
I am not aware of any such advocacy.  
 

e. As part of this story, the Washington Post published an audio recording of Leonard Leo 
stating that he believes we “stand at the threshold of an exciting moment” marked by a 
“newfound embrace of limited constitutional government in our country [that hasn’t 
happened] since before the New Deal.”  Do you share the beliefs espoused by Mr. Leo in 
that recording?   
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As a sitting justice on the Supreme Court of Florida and as a judicial nominee, it would 
not be appropriate for me to opine on political matters relating to the nominations of the 
federal judiciary.   

 
2. During his confirmation hearing, Chief Justice Roberts likened the judicial role to that of a 

baseball umpire, saying “'[m]y job is to call balls and strikes and not to pitch or bat.”  
 

a. Do you agree with Justice Roberts’ metaphor? Why or why not? 
 
Yes, Chief Justice Roberts’ metaphor accurately comports with my understanding of the 
judge’s role in our constitutional system, which is to interpret the laws neutrally and to 
apply those laws fairly and impartially to the facts.  
 

b. What role, if any, should the practical consequences of a particular ruling play in a 
judge’s rendering of a decision? 

 
Generally, a judge should not take into consideration the consequences of a ruling.  There 
are circumstances, however, where the law itself requires a judge to take into account the 
consequences of a ruling.  For example, judges must consider whether a movant for 
preliminary injunction has shown that irreparable harm will occur before entering a 
preliminary injunction or a stay.  
 

3. Federal Rule of Civil Procedure 56 provides that a court “shall grant summary judgment if the 
movant shows that there is no genuine dispute as to any material fact” in a case. Do you agree 
that determining whether there is a “genuine dispute as to any material fact” in a case requires a 
trial judge to make a subjective determination? 

 
Rule 56 requires a court to grant summary judgment if there is no “genuine dispute as to any 
material fact,” and the Supreme Court has held that whether there is a “genuine dispute” depends 
on whether “the evidence is such that a reasonable jury could return a verdict for the nonmoving 
party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  The Supreme Court has held 
that the “reasonable jury” standard is objective, not subjective.   See Professional Real Estate 
Investors, Inc. v. Columbia Pictures Indus., 508 U.S. 49, 61 (1993).  
 

4. During Justice Sotomayor’s confirmation proceedings, President Obama expressed his view that a 
judge benefits from having a sense of empathy, for instance “to recognize what it’s like to be a 
young teenage mom, the empathy to understand what it's like to be poor or African-American or 
gay or disabled or old.”  
 

a. What role, if any, should empathy play in a judge’s decision-making process? 
 

A judge’s decision must be governed by the law and the facts and cannot be affected by 
sympathy for one party or another.  That obligation is embodied in the judge’s oath to 
“administer justice without respect to persons.”  28 U.S.C. § 453.  Empathy does not 
supersede a judge’s obligation to follow the law.  
 

b. What role, if any, should a judge’s personal life experience play in his or her decision-
making process? 

 
Every human being has personal life experiences, but a judge must ensure that his or her 
decisions are made impartially and without regard to one’s personal history or life 
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experience.  Judges must strive to be neutral and consider a litigant’s case within the facts 
and law not the judge’s personal life experience.     
 

5. In her recent book, The Chief, Supreme Court reporter Joan Biskupic documents the Court’s 
decision-making process in NFIB v. Sebelius, the landmark case concerning the constitutionality 
of the Affordable Care Act’s individual mandate and Medicaid expansion plan.  Biskupic 
reported that the final votes, 5-4 to uphold the individual mandate as a valid exercise of the taxing 
clause, and 7-2 to curtail the Medicaid plan, “came after weeks of negotiations and trade-offs 
among the justices.”   
 

a. In your view, what is the role of negotiating with other judges when deliberating on a 
case? 
 
Appellate judges act as a collegial body and must discuss the legal and factual issues 
presented in a case as part of the decision making process.  An appellate judge should 
remain open-minded to a colleague’s analysis of the law to the facts contained in the 
record on appeal and should have the ability to reconsider his or her initial conclusions 
based on a colleague’s analysis.  These discussions, however, focus on the relevant, 
governing law and facts and not on outside considerations.  
 

b. As a judge, under what circumstances would you consider conditioning your vote in one 
case or on one issue in a case on your vote, or the vote of a colleague’s, in another?   

 
Every case must be decided on its own merits.  I would not condition my vote in one case 
based on the outcome of another case.  
 

c. Are there aspects or principles of your judicial philosophy that you consider non-
negotiable?  For example, if you consider yourself an originalist are there circumstances 
in which you might stray from the result dictated by that philosophy? 
 
My judicial philosophy includes respect for stare decisis, and, if confirmed, I would view 
my obligation to apply binding precedent from the Supreme Court and the Eleventh 
Circuit Court of Appeals as non-negotiable.  

 
6. In your view, is it ever appropriate for a judge to ignore, disregard, refuse to implement, or issue 

an order that is contrary to an order from a superior court? 
 
No.  
 

7. The Seventh Amendment ensures the right to a jury “in suits at common law.”  
 
 

a. What role does the jury play in our constitutional system? 
 
Juries play an important and significant role in our constitutional system.  One of the 
pressure points in the building tension leading up to the American Revolution was the 
Crown’s efforts to restrict and limit the right of trial by jury in the Colonies.  
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In 1775, the Second Continental Congress declared that the colonists had been deprived 
of the “accustomed and inestimable privilege of trial by jury in cases affecting both life 
and property.”  Tellingly, the Declaration of Independence includes in its bill of 
particulars or list of grievances against King George III that he was “depriving us, in 
many Cases, of the Benefits of Trial by Jury.”  It was one of the rights for which the 
signers pledged their “lives, fortunes, and sacred honor.”  After independence, the right to 
a jury trial took on a starring role in the debate over ratification of the Constitution.  As 
initially drafted and submitted to the States for ratification, the Constitution in Article III, 
section 2 only provided for jury trial in criminal cases, but said nothing about civil cases.  
In 1789, James Madison proposed a number of amendments to the Constitution including 
the right of trial by jury in civil cases.  The Seventh Amendment explicitly preserves the 
right of trial by jury in civil actions.  Significantly, the Seventh Amendment identifies 
fact finding as the core function and province of the jury.  The jury, not the judge, holds 
this core power and this power acts as a check on the judiciary. 

b. Should the Seventh Amendment be a concern to judges when adjudicating issues related 
to the enforceability of mandatory pre-dispute arbitration clauses? 

 
As a sitting justice on the Supreme Court of Florida and as a judicial nominee, it would 
be inappropriate for me to state my views on this issue as I might be the subject of 
pending or future litigation.  See Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.   

 
c. Should an individual’s Seventh Amendment rights be a concern to judges when 

adjudicating issues surrounding the scope and application of the Federal Arbitration Act? 
 

As a sitting justice on the Supreme Court of Florida and as a judicial nominee, it would 
be inappropriate for me to state my views on this issue as I might be the subject of 
pending or future litigation.  See Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.   
 

8. What do you believe is the proper role of an appellate court with respect to fact-finding? 
 
The law provides that appellate courts are limited to reviewing the factual record brought to them 
and developed at the trial court and may review factual findings only under established standards 
of review.  
 

9. Do you believe fact-finding, if done by appellate courts, has the potential to undermine the 
adversarial process? 

 
Yes, if the appellate court engages in fact-finding outside the record developed at the lower court 
or if the appellate court reviews the facts outside of the established standards of review.  

 
10. What deference do congressional fact-findings merit when they support legislation expanding or 

limiting individual rights? 
 

The Supreme Court has addressed this question on different occasions.  See, e.g., City of Boerne 
v. Flores, 521 U.S. 507 (1997).  If confirmed, I would faithfully apply all applicable precedent 
that bears on the issue of judicial deference to congressional fact-findings.  
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11. Earlier this year, the Federal Judiciary’s Committee on the Codes of Conduct issued “Advisory 
Opinion 116: Participation in Educational Seminars Sponsored by Research Institutes, Think 
Tanks, Associations, Public Interest Groups, or Other Organizations Engaged in Public Policy 
Debates.”  I request that before you complete these questions you review that Advisory Opinion.   
 

a. Have you read Advisory Opinion #116? 
 
Yes, as requested in order to answer these questions. 
 

b. Prior to participating in any educational seminars covered by that opinion will you 
commit to doing the following? 
 

i. Determining whether the seminar or conference specifically targets judges or 
judicial employees.  
 
If I am confirmed, I will abide by the Code of Conduct for the United States 
Judges and will consider any other applicable ethical guidance, including 
Advisory Opinion #116.  That opinion requires judges to consider a series of 
factors before deciding whether to participate in a program sponsored by a public 
interest group or other organization engaged in public policy debates.  The 
factors judges should consider include the identity of the seminar sponsor, the 
nature and source of seminar funding, and the subject matter of the seminar.  I 
will consult Advisory Opinion #116 as part of making what the Opinion 
describes as the “case-by-case” assessment of whether it is appropriate to attend 
any particular seminar.  
 

ii. Determining whether the seminar is supported by private or otherwise 
anonymous sources.  
 
Please see my response to Question 14(b)(i).  
 

iii. Determining whether any of the funding sources for the seminar are engaged in 
litigation or political advocacy.  

 
Please see my response to Question 14(b)(i).  
 

iv. Determining whether the seminar targets a narrow audience of incoming or 
current judicial employees or judges. 
 
Please see my response to Question 14(b)(i).  
 

v. Determining whether the seminar is viewpoint-specific training program that will 
only benefit a specific constituency, as opposed to the legal system as a whole.  

 
Please see my response to Question 14(b)(i).  
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c. Do you commit to not participate in any educational program that might cause a neutral 
observer to question whether the sponsoring organization is trying to gain influence with 
participating judges?  

Please see my response to Question 14(b)(i).  
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Senate Judiciary Committee 
 “Nominations” 

Questions for the Record 
Senator Amy Klobuchar 

 
Questions for Justice Barbara Lagoa, nominee to be U.S. Circuit Judge for the Eleventh Circuit 
I have led a bill with Senator Grassley for years to give federal judges the discretion to permit 
cameras in federal courts. While serving as a judge on Florida’s Third Circuit Court of Appeals, 
you joined an opinion upholding a trial court’s determination to deny press access to pre-trial 
proceedings in a high-profile murder trial.  
 
• What were the factors you considered when determining whether the pre-trial proceedings 

should be open to the press?  
 

The opinion referenced in the question above is Miami Herald Media Co. v. State, 218 So. 3d 
460 (Fla. 3d DCA 2017) (“Miami Herald Media”).  I joined a unanimous panel opinion 
authored by one of my colleagues on the Third District Court of Appeal.  Miami Herald 
Media involved a petition for a writ of certiorari relating to four trial court orders that 
temporarily denied access to certain pretrial discovery materials and that closed a pretrial 
hearing likely to include presentation of sealed evidence, including videotaped confessions.  
As noted in Miami Herald Media, the factors considered in determining whether the pretrial 
proceedings should be open to the press “required a balancing of the defendants’ due process 
right to a fair trial in Miami-Dade County, where the charged offenses allegedly were 
committed, Art. I, § 16(a), Fla. Const. (1968), and the rights of the public and media to 
access records under Chapter 119, Florida Statutes (2016) [Florida’s public records law] and 
to observe in-court proceedings under to Richmond Newspapers, Inc. v. Virginia, 448 U.S. 
555, 100 S. Ct. 2814, 65 L.Ed.2d 973 (1980); Gannett Co. v. DePasquale, 443 U.S. 368, 99 
S.Ct. 2898, 61 L.Ed.2d 608 1979).”  218 So. 3d at 462.  

These competing interests were addressed by the Supreme Court of Florida’s binding 
precedent in Miami Herald Publishing v. Lewis, 426 So. 2d 1 (Fla. 1982), and in addressing 
these competing interests the Supreme Court of Florida set forth the following three-prong 
test under which the trial court considers whether to close a pretrial hearing:  (1) closure is 
necessary to prevent a serious and imminent threat to the administration of justice; (2) no 
alternatives are available, other than change of venue, which would protect a defendant’s 
right to a fair trial; and (3) closure would be effective in protecting the rights of the accused, 
without being broader than necessary to accomplish this purpose.  Miami Herald Media, 218 
So. 3d at 462-63 (citing Lewis).  Lewis also drew a distinction between pretrial proceedings 
in criminal cases and the trials themselves. Because the issue in Miami Herald Media only 
concerned pretrial proceedings, the court noted that the “orders below and the petition here 
do not require us to address the higher constitutional rights of access to the courtroom and 
case-related records applicable to a trial.”  218 So. 3d at 462 (emphasis in original) 
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As the Florida Supreme Court articulated in Lewis, “[e]very defendant has the right ‘to have 
a . . . trial . . . in the county where the crime was committed.’  Art. I, § 16, Fla. Const. (1968).  
There is no first amendment protection of the press’ rights to attend pretrial hearings.  We 
should not elevate this non-constitutional privilege of the press above the constitutional right 
of the defendant to be tried in the county where the crime was committed.  A change of 
venue should not be considered as an alternative to closure.”  426 So. 2d at 6. 
 
Lastly, as discussed in Miami Herald Media, the trial court’s denial of access “was not 
absolute but only temporary.  Once the danger of prejudice has dissipated, discovery material 
will be made available.”  Id. at 463.  Again, this comported with the Supreme Court of 
Florida’s precedent in Lewis, 426 So. 2d 1, 8 (Fla. 1982) (“The news media have no first 
amendment right to attend the pretrial hearing as long as when closure is ordered, the 
transcript of the hearing is made available to the news media at a specified future time, when 
the danger of prejudice will be dissipated (for example, after the trial jury is sequestered).”).  
 

• What is your view on cameras in federal courtrooms, and can you speak to the value of 
transparency in our judiciary more broadly? 

 
I cannot speak to the issue of cameras in the federal courtroom.  More broadly, however, I 
can discuss cameras in the appellate courtrooms in the State of Florida.  All oral arguments at 
the Supreme Court of Florida and the intermediate appellate courts are transmitted live and 
archived for later viewing.  The Supreme Court of Florida also live streams its oral 
arguments on its Facebook page.  This is a particular favorite of law students, and many law 
students and practicing attorneys have spoken to me about the value they receive in being 
able to watch oral arguments, whether live or archived. 
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Nomination of Barbara Lagoa, to be United States Circuit Judge  
for the Eleventh Circuit 
Questions for the Record 

Submitted October 23, 2019 
 

QUESTIONS FROM SENATOR COONS 
 

1. With respect to substantive due process, what factors do you look to when a case requires 
you to determine whether a right is fundamental and protected under the Fourteenth 
Amendment? 

 
The Supreme Court has identified several factors that help judges determine whether 
a right is fundamental and thus protected under the Fourteenth Amendment.  See e.g., 
Obergefell v. Hodges, 135 S. Ct. 2584 (2015); Washington v. Glucksberg, 521 U.S. 
702 (1997); Loving v. Virginia, 388 U.S. 1 (1967).  As with any case before me as a 
sitting jurist, I would review the parties’ briefs, analyze the relevant precedent from 
the Supreme Court of the United States and the Eleventh Circuit Court of Appeals, 
and apply the appropriate legal standard to the facts in determining whether in that 
particular case the right asserted by the party was a fundamental right under the 
Fourteenth Amendment.  

 
a. Would you consider whether the right is expressly enumerated in the Constitution? 

 
Yes. 
 

b. Would you consider whether the right is deeply rooted in this nation’s history and 
tradition?  If so, what types of sources would you consult to determine whether a right 
is deeply rooted in this nation’s history and tradition?  

 
Yes, the Supreme Court has held that history and tradition can be considered in the 
area of substantive due process.  See Washington v. Glucksberg, 521 U.S. 702, 710 
(1997) (“We begin, as we do in all due-process cases, by examining our Nation’s 
history, legal traditions, and practices.”).  If confirmed, I would faithfully apply all 
applicable precedents in this area.  
 

c. Would you consider whether the right has previously been recognized by Supreme 
Court or circuit precedent?  What about the precedent of another court of appeals?   
 
Yes, as a lower court judge, I would be bound by precedent from the Supreme Court.  
Similarly, with respect to precedent from the Eleventh Circuit Court of Appeals, I 
would be bound by a prior panel opinion on that issue.  If the issue was not settled by 
either of these courts, I would consider decisions from other circuits for their 
persuasive value.  
 

d. Would you consider whether a similar right has previously been recognized by 
Supreme Court or circuit precedent? 
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Yes. 
 

e. Would you consider whether the right is central to “the right to define one’s own 
concept of existence, of meaning, of the universe, and of the mystery of human life”?  
See Planned Parenthood v. Casey, 505 U.S. 833, 581 (1992); Lawrence v. Texas, 539 
U.S. 558, 574 (2003) (quoting Casey). 

 
Yes, I would be bound and would apply the Supreme Court’s decisions in Casey and 
Lawrence as I would be bound by all other Supreme Court precedent.   

 
f. What other factors would you consider? 

 
I would consider any other factors recognized by Supreme Court precedent and 
Eleventh Circuit Court of Appeals precedent as relevant to this type of inquiry.   

 
2. Does the Fourteenth Amendment’s promise of “equal protection” guarantee equality 

across race and gender, or does it only require racial equality? 
 
The Supreme Court has held that the Fourteenth Amendment’s Equal Protection Clause 
applies to gender as well as race.  United States v. Virginia, 518 U.S. 515, 532 (1996). 
 
a. If you conclude that it does require gender equality under the law, how do you 

respond to the argument that the Fourteenth Amendment was passed to address 
certain forms of racial inequality during Reconstruction, and thus was not intended to 
create a new protection against gender discrimination? 

 
As a sitting justice on the Supreme Court of Florida and a judicial nominee, it would 
be inappropriate for me to grade or opine on the decisions of the Supreme Court.  If 
confirmed, I would faithfully apply United States v. Virginia, 518 U.S. 515 (1996).  

 
b. If you conclude that the Fourteenth Amendment has always required equal treatment 

of men and women, as some originalists contend, why was it not until 1996, in United 
States v. Virginia, 518 U.S. 515 (1996), that states were required to provide the same 
educational opportunities to men and women? 

 
I do not know why litigation on this issue was not instituted until the 1990s or why 
the issue was not resolved until United States v. Virginia.    

 
c. Does the Fourteenth Amendment require that states treat gay and lesbian couples the 

same as heterosexual couples?  Why or why not? 
 

In Obergefell v. Hodges, 135 S. Ct. 2584, 2607 (2015), the Supreme Court held that 
same-sex couples have a right to marry “on the same terms as accorded to couples of 
the opposite sex.”  If confirmed, I will faithfully apply Obergefell and all other 
precedents of the Supreme Court.  
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d. Does the Fourteenth Amendment require that states treat transgender people the same 

as those who are not transgender?  Why or why not? 
 

As a sitting justice on the Supreme Court of Florida and a judicial nominee, it would 
be inappropriate for me as a judge to opine on a matter that is the subject of pending 
litigation.  

 
3. Do you agree that there is a constitutional right to privacy that protects a woman’s right 

to use contraceptives? 
 

The Supreme Court has held that there is a constitutional right to privacy that includes the 
right of married and unmarried persons to use contraceptives.  See Griswold v. 
Connecticut, 381 U.S. 479 (1965); Eisenstadt v. Baird, 405 U.S. 438 (1972).  If 
confirmed, I would faithfully apply these precedents, and all other precedents of the 
Supreme Court.  
 
a. Do you agree that there is a constitutional right to privacy that protects a woman’s 

right to obtain an abortion? 
 
The Supreme Court has recognized this right in Roe v. Wade, 410 U.S. 113 (1973) and its 
progeny.  If confirmed, I would faithfully apply these precedents, and all other precedents 
of the Supreme Court.  
 
b. Do you agree that there is a constitutional right to privacy that protects intimate 

relations between two consenting adults, regardless of their sexes or genders? 
 

The Supreme Court has recognized this right in Lawrence v. Texas, 539 U.S. 558 (2003). 
If confirmed, I would faithfully apply this precedent, and all other precedents of the 
Supreme Court.  

 
c. If you do not agree with any of the above, please explain whether these rights are 

protected or not and which constitutional rights or provisions encompass them. 
 

See responses to Questions 3, 3(a), and 3(b) above.  
 

4. In United States v. Virginia, 518 U.S. 515, 536 (1996), the Court explained that in 1839, 
when the Virginia Military Institute was established, “[h]igher education at the time was 
considered dangerous for women,” a view widely rejected today.  In Obergefell v. 
Hodges, 135 S. Ct. 2584, 2600-01 (2015), the Court reasoned, “As all parties agree, many 
same-sex couples provide loving and nurturing homes to their children, whether 
biological or adopted.  And hundreds of thousands of children are presently being raised 
by such couples. . . .  Excluding same-sex couples from marriage thus conflicts with a 
central premise of the right to marry.  Without the recognition, stability, and 
predictability marriage offers, their children suffer the stigma of knowing their families 
are somehow lesser.”  This conclusion rejects arguments made by campaigns to prohibit 
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same-sex marriage based on the purported negative impact of such marriages on children. 
 
a. When is it appropriate for judges to consider evidence that sheds light on our 

changing understanding of society? 
 
As a sitting justice on the Supreme Court of Florida and a judicial nominee, it would 
be inappropriate for me to opine generally on abstract legal issues that may require 
consideration and application in a future case.  If confirmed to the Eleventh Circuit, I 
would fully and faithfully apply binding precedent of the Supreme Court and the 
Eleventh Circuit on the question of when and how such evidence should be 
considered.  
 

b. What is the role of sociology, scientific evidence, and data in judicial analysis? 
 

The consideration of such data and information in a particular case would likely 
depend upon the nature of the case and the particular legal issues raised by the parties.  
Rule 702 of the Federal Rules of Evidence provides that an expert may testify “[i]f 
the expert’s scientific, technical, or other specialized knowledge will help the trier of 
fact to understand he evidence or determine a fact in issue.”  The Supreme Court has 
held that the rule “‘establishes a standard of evidentiary reliability’” that the judge 
must determine. Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 149 (1999) 
(quoting Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 590 (1993)).  
If confirmed, I would faithfully apply the precedents of the Supreme Court and the 
Eleventh Circuit Court of Appeals on the question of when and how such evidence, 
data, and information should be considered.  
 

5. In the Supreme Court’s Obergefell opinion, Justice Kennedy explained, “If rights were 
defined by who exercised them in the past, then received practices could serve as their 
own continued justification and new groups could not invoke rights once denied.  This 
Court has rejected that approach, both with respect to the right to marry and the rights of 
gays and lesbians.”   
 
a. Do you agree that after Obergefell, history and tradition should not limit the rights 

afforded to LGBT individuals? 
 
The decision of Obergefell v. Hodges, 135 S. Ct. 2584 (2015), is binding Supreme Court 
precedent.  If confirmed, I will faithfully apply Obergefell and all other precedents of the 
Supreme Court.  

       
b. When is it appropriate to apply Justice Kennedy’s formulation of substantive due 

process? 
 
As discussed in response to Questions 1 and its subparts, the Supreme Court has 
developed several factors to consider in analyzing substantive due process.  Please 
also see my response to Question 5(a).  
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6. In his opinion for the unanimous Court in Brown v. Board of Education, 347 U.S. 483 

(1954), Chief Justice Warren wrote that although the “circumstances surrounding the 
adoption of the Fourteenth Amendment in 1868 . . . cast some light” on the amendment’s 
original meaning, “it is not enough to resolve the problem with which we are faced.  At 
best, they are inconclusive . . . .  We must consider public education in the light of its full 
development and its present place in American life throughout the Nation.  Only in this 
way can it be determined if segregation in public schools deprives these plaintiffs of the 
equal protection of the laws.”  347 U.S. at 489, 490-93.   
 
a. Do you consider Brown to be consistent with originalism even though the Court in 

Brown explicitly rejected the notion that the original meaning of the Fourteenth 
Amendment was dispositive or even conclusively supportive?  
 
As I testified at my hearing, I believe that Brown v. Board of Education, 347 U.S. 483 
(1954), was correctly decided and holds a unique place in American jurisprudence as 
it corrected a grave racial injustice.  As a lower court nominee, I am bound by and 
will apply all Supreme Court precedent regardless of whether a given precedent is 
consistent with originalism or not.  

 
b. How do you respond to the criticism of originalism that terms like “‘the freedom of 

speech,’ or ‘equal protection,’ or ‘due process of law’ are not precise or self-
defining”?  Robert Post & Reva Siegel, Democratic Constitutionalism, National 
Constitution Center, https://constitutioncenter.org/interactive-constitution/white-
papers/democratic-constitutionalism (last visited Oct. 22, 2019).  
 
Determining the original public meaning of constitutional language can at times be a 
difficult inquiry.  Justice Thomas in his concurrence in McDonald v. City of Chicago, 
561 U.S. 742, 854 (2010), responded to this criticism when he stated that “[t]he mere 
fact that the [Privileges or Immunities] Clause [of the Fourteenth Amendment] does 
not expressly list the rights its protects does not render it incapable of principled 
judicial application.  The Constitution contains many provisions that require an 
examination of more than just constitutional text to determine whether a particular act 
is within Congress’ power or is otherwise prohibited.”   
 

c. Should the public’s understanding of a constitutional provision’s meaning at the time 
of its adoption ever be dispositive when interpreting that constitutional provision 
today?  
 
The Supreme Court has considered the original public meaning of constitutional 
provisions when construing them.  See, e.g., Crawford v. Washington, 541 U.S. 36 
(2004).  Lower court judges, however, must follow the Supreme Court’s precedents 
regardless of whether a given precedent is based on the public’s understanding of a 
constitutional provision’s meaning at the time of its adoption.  
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d. Does the public’s original understanding of the scope of a constitutional provision 
constrain its application decades later?   
 
Please see my response to Question 6(c). 
 

e. What sources would you employ to discern the contours of a constitutional provision? 
 

In construing any particular provision of the United States Constitution, I would 
faithfully apply the applicable precedents of the Supreme Court and the Eleventh 
Circuit Court of Appeals.   

 
7. In May 2019, you joined a decision of the Florida Supreme Court adopting the Daubert 

standard for expert testimony, invoking the Florida Supreme Court’s rulemaking 
authority under the Florida Constitution. 
 
a. Did the court follow its comment and review procedure?  If not, why not? 

 
Yes.  In brief response to this question, as noted in the per curiam opinion of In re 
Amendments to the Florida Evidence Code, No. SC19-107, 2019 Fla. LEXIS 818 (Fla. 
May 23, 2019), extensive public comment to the Supreme Court of Florida regarding the 
adoption of the Daubert standard in Florida state courts already had occurred, including 
voluminous pages of written submissions and oral argument before the Court.  The Court 
concluded in its per curiam opinion that, in light of the extensive briefing the Court had 
already received on the issue and “mindful of the resources of parties, members of The 
Florida Bar, and the judiciary,” it would not require “the process to be repeated.”  Id. at 
*2-3.  This same point—that the Court had received extensive public comment on the 
question of whether or not to adopt the Daubert standard—was also addressed in the 
concurring opinion authored by Justice Lawson that more specifically addressed Justice 
Luck’s dissent. 
 
In more detailed response, in 2013, the Florida Legislature amended sections 90.702 and 
90.704 of the Florida Evidence Code.  Those amendments rejected the Frye standard for 
admission of expert testimony, which had been used by Florida state courts until that 
point, and replaced it with the Daubert standard set forth in Federal Rule of Evidence 
702.  Very broadly speaking, under the separation of powers provided for in Article II, 
section 3 of the Florida Constitution, the Florida Legislature has the exclusive 
constitutional authority to enact substantive law, while Article V, section 2(a) of the 
Florida Constitution vests the Supreme Court of Florida with the exclusive constitutional 
rule-making authority regarding procedural rules of court.   
 
After the Legislature’s amendment of the Florida Evidence Code, the Supreme Court of 
Florida solicited public comment, including comment from The Florida Bar, pursuant to 
Florida Rule of Judicial 2.140.  That process culminated in In re Amendments to the 
Florida Evidence Code, 210 So. 3d 1231 (Fla. 2017).  A review of the list of counsel who 
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filed appearances with the Court reflects the volume and depth of public comment on the 
proposed rule changes being considered by the Court.  In addition to the written 
comments received by the Court, the Court held oral argument regarding the proposed 
changes to the Florida Evidence Code.  In its 2017 administrative opinion, the Supreme 
Court of Florida declined to adopt the Legislature’s Daubert amendments to the extent 
that the amendments were procedural.  The Supreme Court, however, did not answer the 
question of whether those amendments were substantive (in which case the Legislature 
had the authority to enact them) or procedural (in which case the Legislature did not).    

 
In October 2018, in DeLisle v. Crane Co., 258 So. 3d 1219 (Fla. 2018), the Supreme 
Court of Florida held that the Legislature’s amendment to section 90.702 of the Florida 
Evidence Code was, in fact, procedural in nature and therefore beyond the constitutional 
authority of the Legislature.  In light of DeLisle’s resolution of the substantive versus 
procedural question, in In re Amendments to the Florida Evidence Code, No. SC19-107, 
2019 Fla. LEXIS 818 (Fla. May 23, 2019), the Supreme Court revisited its earlier 
administrative decision from 2017 and adopted the amendments to the extent that they 
were procedural.   

 
As noted above, the per curiam portion of the 2019 decision summarized the extensive 
public comment the Court had received on the amendments.  2019 Fla. LEXIS 818 at *2-
3.  In addition, Justice Lawson’s concurring opinion specifically addressed Justice Luck’s 
contention that the Court was not following its own rules.  As explained in the concurring 
opinion, “[w]ith respect to Justice Luck's contention that we are only authorized to adopt 
or amend a rule of court pursuant to Florida Rule of Judicial Administration 2.140, I 
respectfully disagree that the majority is not following the multistep process set forth in 
rule 2.140.  As explained in the majority's per curiam opinion, that process was followed 
here, with the result that the Court has had the benefit of Florida Bar recommendations, 
oral argument, and extensive public comments, pro and con.  All that this Court is doing 
now is reconsidering its earlier administrative (i.e., nonadjudicative) decision not to adopt 
the proposed Daubert amendments.  Nothing in the text of rule 2.140 prohibits this Court 
from doing so.”  Id. at *8.  In further response to Justice Luck’s concern, the concurring 
opinion noted that “the Court has already received exhaustive input on this issue from the 
bench, bar, and public—explaining why we need not seek additional comment now.  
These cases [cited earlier in the concurring opinion], therefore, demonstrate how isolated 
the dissent is reading rule 2.140 as stripping this Court of its constitutional authority—or 
as severely self-limiting that authority such that we are powerless to act now without re-
consulting one of the bar committees that we recognize by rule.  Not only does no other 
member of our current court read rule 2.140 in this self-limiting fashion, these cases and 
rule II.G.1 demonstrate that prior courts have not read rule 2.140 as displacing the Court's 
constitutional power either.  Given that we have the constitutional authority to adopte or 
amend these rules, art. V, § 2(a), Fla. Const., and that rule II.G.1 expressly recognizes our 
inherent authority to do so sua sponte, there is no reason for (or value in) repeating the 
rule 2.140 process with respect to this particular rule change.”  Id. at *11-12.    
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b. Justice Luck asserted in his dissenting opinion that “the majority opinion adopts the 

amendments . . . as procedural rules without following our procedure for adopting 
rules,” stating “we must follow our own rules if we expect anyone else to.”  Under 
what circumstances is it appropriate for a court to act in ways that are contrary to its 
own procedural limitations? 
 
Please see my response to Question 7(a).   

 
8. In Norona v. State, 137 So.3d 1096 (Fla. 3d DCA 2014), you dissented from the 

majority’s opinion upholding the trial court’s decision to disallow the use of a 
peremptory challenge.  The trial court rejected the purported race-neutral and gender-
neutral explanation that the defense provided for striking the juror, given that several 
jurors had comparable or greater connections to law enforcement.  What degree of 
deference is appropriate when evaluating a trial court’s decision to reject a purported 
race-neutral or gender-neutral basis for striking a prospective juror? 
 
The Supreme Court of Florida in Melbourne v. State, 679  So. 2d 759, 764-65 (Fla. 
1996), has stated that a “trial court’s decision [on whether a peremptory challenge is 
genuine] turns on an assessment of credibility and will be affirmed on appeal unless 
clearly erroneous.”   

 
9. In Deutsche Bank Trust Co. Americas v. Beauvais, 188 So.3d 938 (Fla. 3d DCA 2016), 

you joined the court of appeals decision reversing the trial court after withdrawing its 
prior opinion.  The dissenting opinion stated that the majority’s “two holdings [were] 
inconsistent with each other,” and, “when taken together, these holdings effectively 
rewrite Florida statute of limitations jurisprudence in foreclosure cases.”   
 
a. Please explain when it is appropriate for a court to withdraw its prior opinion to 

overrule a trial court and a unanimous panel opinion. 
 

In Beauvais, the Third District Court of Appeal sat en banc, meaning that all 
members of the court participated rather than simply a three-member panel of the 
court, in order to rehear the earlier decision of a three-judge panel in that case.  
Florida Rule of Appellate Procedure 9.331 establishes when it is appropriate for a 
court to hear or rehear a proceeding en banc.  Specifically, Rule 9.331(a) provides 
that en banc “hearings and rehearings shall not be ordered unless the case is of 
exceptional importance or unless necessary to maintain uniformity in the court’s 
decisions.”  The Third District Court of Appeal determined that Beauvais met the 
criteria set forth in Rule 9.331 when it granted the motion for rehearing en banc.  
Contrary to the dissent’s characterization, the en banc majority opinion in Beauvais 
did not “rewrite Florida statute of limitations in foreclosure cases,” and the holding of 
the en banc majority in Beauvais subsequently was affirmed by the Supreme Court of 
Florida in Bartram v. U.S. Bank, N.A., 211 So. 3d 1009 (Fla. 2016).   
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The same standard—maintaining uniformity of the court’s decisions or consideration 
of a question of exceptional importance—governs the grant of en banc consideration 
by the Eleventh Circuit.  See Federal Rule of Appellate Procedure 35; Eleventh 
Circuit Rule 35-3.  If confirmed, I would be governed by and would faithfully apply 
the standards set forth in the Federal Rules of Appellate Procedure, the Eleventh 
Circuit’s Rules, and the Internal Operating Procedures of the Eleventh Circuit. 

 
b. In general, should a court attempt to reconcile existing precedents, rather than read a 

precedent broadly to overturn decades of jurisprudence?  
 

As an intermediate appellate court, the Eleventh Circuit is bound by and must follow 
the precedents of the Supreme Court of the United States and of the Eleventh Circuit.  
Three-judge panels of the Eleventh Circuit are bound by prior panel decisions unless 
the court recedes from those decisions via en banc consideration or the decision has 
been overturned by the Supreme Court.  See, e.g., United States v. Vega-Castillo, 540 
F. 3d 1235, 1236 (11th Cir. 2008).  As a judicial nominee and as a sitting justice on 
the Supreme Court of Florida, it would be inappropriate for me to comment on 
specific examples or hypotheticals of how a court should go about the task of 
reconciling precedent.  See Canon 3(A)(6), Code of Conduct for United States 
Judges; Canons 3B(9), (10), Florida Code of Judicial Conduct.  Please also see my 
response to Question 9(a). 
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Questions for the Record for Barbara Lagoa 
From Senator Mazie K. Hirono 

 
1. As part of my responsibility as a member of the Senate Judiciary Committee and to ensure 

the fitness of nominees, I am asking nominees to answer the following two questions:  

a. Since you became a legal adult, have you ever made unwanted requests for sexual 
favors, or committed any verbal or physical harassment or assault of a sexual 
nature?  

No. 

b. Have you ever faced discipline, or entered into a settlement related to this kind of 
conduct? 

No. 

2. Prior nominees before the Committee have spoken about the importance of training to help 
judges identify their implicit biases.   

a. Do you agree that training on implicit bias is important for judges to have? 

Yes. 

b. Have you ever taken such training? 

Yes, as a judge on the Third District Court of Appeal I participated in training related to 
diversity and bias. 

c. If confirmed, do you commit to taking training on implicit bias? 

Yes, to the extent that such training is offered to federal judges through the 
Administrative Office of the Courts or another officially sanctioned educational program. 

3. After you were appointed as a Florida Supreme Court Justice in January 2019, you withdrew 
a prior Florida Supreme Court opinion that had been issued just a few days before your 
appointment. In Glass v. Nationstar Mortgage, LLC, the prior composition of the Supreme 
Court had held that a borrower who was the prevailing party in a foreclosure action was 
entitled to attorney’s fees. But merely four months later, you decided to change Florida 
Supreme Court precedent in favor of the mortgage industry, by joining an opinion that 
withdrew the prior precedent without explanation. According to Law.com, an attorney in 
Florida who has practiced foreclosure defense and real estate law for 32 years, and who had 
filed an amicus brief in this case, described your withdrawal of precedent as follows: “I have 
never in my lifetime seen a Supreme Court do what this Supreme Court is doing in Glass.” 
He added, “For the new judges to undo what the old judges have done is very unusual and, I 
would say, disturbing. . . . They effectively put into question the integrity of the process, and 
they should never, ever do that.” 
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a. Do you believe undoing prior state Supreme Court precedent is a significant 
decision that warrants explanation?  If so, why did you fail to explain the reasoning 
behind your decision to withdraw the prior precedent in Glass? 

Unlike the Supreme Court of the United States, which exercises a general power to 
review lower court decisions by way of writ of certiorari, the Supreme Court of Florida is 
a court of limited appellate jurisdiction.  It has the constitutional authority to review 
lower court decisions only if they fall within one of the grounds enumerated in Article V, 
Section 3(b) of the Florida Constitution, most of which provide the Court with 
discretionary, as opposed to mandatory, jurisdiction.  See, e.g., Jenkins v. State, 385 So. 
2d 1356 (Fla 1980) (England, J. concurring) (discussing history of 1980 amendment to 
the Florida Constitution limiting the jurisdiction of the Supreme of Florida).  Absent one 
of those enumerated grounds, the Supreme Court of Florida has no jurisdiction to review 
a lower court decision.  One of the constitutionally enumerated grounds permits review of 
a decision by a district court of appeal “that expressly and directly conflicts with a 
decision of another district court of appeal or of the supreme court on the same question 
of law.”  Art. V, § 3(b)(2), Fla. Const. 

The Supreme Court of Florida’s opinion in Glass issued on January 4, 2019.  The dissent 
noted that the Court lacked constitutional authority to review the case and explained in 
detail the lack of an express and direct conflict between decisions of district courts of 
appeal on the same question of law that could vest the court with jurisdiction to review 
those decisions.  Because the January 4, 2019, opinion in Glass barred the parties from 
exercising their right under Florida Rule of Appellate Procedure 9.330 to file a motion for 
rehearing, the respondent filed a motion to recall the mandate pursuant to Florida Rule of 
Appellate Procedure 9.340(a) and a motion for clarification pursuant to Florida Rule of 
Appellate Procedure 9.330(a).  That motion asserted that the court lacked jurisdiction to 
hear the case because the constitutional requirement of an express and direct conflict on 
the same question of law was lacking and further sought clarification on the January 4, 
2019, opinion.  The petitioner responded to the motion to recall and/or for clarification.  
On April 18, 2019, the Court issued its written opinion in Glass granting respondent’s 
motion to recall the mandate, withdrawing the January 4, 2019, initial opinion and further 
explaining that the Court “initially accepted review of the decision of the Fourth District 
Court of Appeal in Nationstar Mortgage LLC v. Glass, 219 So. 3d 896 (Fla. 4th DCA 
2017, based on express and direct conflict with the decision of the First District Court of 
Appeal in Bank of New York v. Williams, 979 So. 2d 347 (Fla. 1st DCA 2008).  Upon 
further consideration we conclude that the jurisdiction was improvidently granted.  
Accordingly, we hereby discharge jurisdiction and dismiss this review proceeding.”  The 
term “improvidently granted” is used by the Supreme Court to mean that it lacked 
jurisdiction to hear the case.  

Indeed, because the Supreme Court of Florida is a court of limited appellate jurisdiction, 
the Court through many iterations of membership on the Court has discharged 
jurisdiction and dismissed review after consideration of a matter.  See, e.g., U.S. Bank 
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National Association v. Anthony-Irish, 256 So. 3d 800 (Fla. 2018); Dozier v. State, 214 
So. 3d 541 (Fla. 2017); Godwin v. State, 192 So. 3d 471 (Fla. 2016); Miranda v. State, 
181 So. 3d 1188 (Fla. 2016); Harris v. State, 161 So. 3d 395 (Fla. 2015); T.S. v. State, 
158 So. 3d 556 (Fla. 2015); Williams v. State, 156 So. 3d 1034 (Fla. 2015); Smith v. 
Southland Suites of Ormond Beach, LLC, 148 So. 3d 1251 (Fla. 2014); Brantley v. State, 
115 So. 3d 360 (Fla. 2013); Daniels v. State, 103 So. 3d 133 (Fla. 2012); Winslow v. 
School Board of Alachua County, 88 So. 3d 112 (Fla. 2012); Tetzlaff v. Florida 
Unemployment Appeals Commission, 926 So. 2d 1267 (Fla. 2006); Stine v. Jain, 873 So. 
2d 326 (Fla. 2004); Henry v. State, 590 So. 2d 419 (Fla. 1991).  As with other opinions 
discharging jurisdiction such as those cited above, the April 18, 2019, written opinion in 
Glass is a comment on the Court’s constitutionally limited appellate jurisdiction and not a 
comment on the merits of the party’s claims. 

b. Do you think it is proper, for justices to undo, without explanation, prior precedent 
decided by a different composition of justices?  

Please see my answer to Question 3(a).  

c. In your view, what factors or criteria are relevant in determining whether to reverse 
or undo prior precedent?  

The Supreme Court of Florida’s April 18, 2019 written Glass v. Nationstar Mortgage, 
LLC opinion granted Respondent’s Motion to Recall the Mandate based on the Court’s 
lack of jurisdiction to hear the matter.  A court cannot hear or entertain matters that it 
does not have jurisdiction to consider.  

d. In your view, how important is it for a judge to avoid putting the integrity of the 
judicial process in question?  

While a judge should never put the integrity of the judicial process in question, a judge 
should also not exceed his or her jurisdiction to entertain a case.  Because the Supreme 
Court of Florida is a court of limited jurisdiction, the Court at times accepts jurisdiction, 
receives merits briefs, hears arguments and realizes after further consideration that 
jurisdiction was improvidently granted.  Please see for example the cases cited in 
response to Question 3(a).   

4. In City of Miami Beach v. Florida Retail Federation Inc., you also summarily reversed 
course by denying review of a case that the prior composition of the Supreme Court had 
agreed to review. The lower court had ruled in favor of the state retail association and other 
parties that had challenged a city ordinance that increased the minimum wage. In August 
2018, the Florida Supreme Court accepted jurisdiction to review this decision. A month after 
your appointment to the Florida Supreme Court, you joined a decision dismissing review of 
this case without explanation. The decision simply stated, “Upon further consideration, we 
exercise our discretion and discharge jurisdiction. Accordingly, we hereby dismiss this 
review proceeding.” 
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a. Do you think it is proper for justices to “exercise [their] discretion and discharge 
jurisdiction,” without explanation, in a case for which a prior composition of 
justices had granted review?  

Unlike the Supreme Court of the United States, which exercises a general power to 
review lower court decisions by way of writ of certiorari, the Supreme Court of Florida is 
a court of limited appellate jurisdiction.  The Court has the constitutional authority to 
review lower court decisions only if they fall within the grounds enumerated in Article V, 
Section 3(b) of the Florida Constitution, most of which provide the Court with 
discretionary, as opposed to mandatory, jurisdiction.  See, e.g., Jenkins v. State, 385 So. 
2d 1356 (Fla. 1980) (England, J. concurring) (discussing history of 1980 amendment to 
the Florida Constitution limiting the jurisdiction of the Supreme of Florida).  

In Miami Beach, the Third District Court of Appeal concluded that a municipal minimum 
wage ordinance was preempted by a Florida wage preemption statute.  The Third District 
did not certify the case to be one of great public importance pursuant to Florida Rule of 
Appellate Procedure 9.330.  The municipality sought review from the Supreme Court of 
Florida.  Although the court initially granted discretionary jurisdiction, upon further 
review the Court exercised its discretion and discharged jurisdiction.  It would be 
inappropriate for me to discuss the content of discussions among the justices of the 
Supreme Court of Florida.  I can state that because the Supreme Court of Florida is a 
court of limited appellate jurisdiction, the Court through many iterations of membership 
on the Court has discharged jurisdiction and dismissed review after consideration of a 
matter.  See, e.g., U.S. Bank National Association v. Anthony-Irish, 256 So. 3d 800 (Fla. 
2018); Dozier v. State, 214 So. 3d 541 (Fla. 2017); Godwin v. State, 192 So. 3d 471 (Fla. 
2016); Miranda v. State, 181 So. 3d 1188 (Fla. 2016); Harris v. State, 161 So. 3d 395 
(Fla. 2015); T.S. v. State, 158 So. 3d 556 (Fla. 2015); Williams v. State, 156 So. 3d 1034 
(Fla. 2015); Smith v. Southland Suites of Ormond Beach, LLC, 148 So. 3d 1251 (Fla. 
2014); Brantley v. State, 115 So. 3d 360 (Fla. 2013); Daniels v. State, 103 So. 3d 133 
(Fla. 2012); Winslow v. School Board of Alachua County, 88 So. 3d 112 (Fla. 2012); 
Tetzlaff v. Florida Unemployment Appeals Commission, 926 So. 2d 1267 (Fla. 2006); 
Stine v. Jain, 873 So. 2d 326 (Fla. 2004); Henry v. State, 590 So. 2d 419 (Fla. 1991).  As 
with other opinions discharging jurisdiction such as those cited above, the opinion in 
Miami Beach is a comment on the Court’s constitutionally limited appellate jurisdiction 
and not a comment on the merits of the parties’ claims.  

b. In your view, what factors or criteria are relevant in determining whether to deny 
review of a case after a prior composition of a court has granted review? 

Please see my responses to Question 4(a) and Question 3(d). 

c. In your view, do you believe denying review of a case, without explanation, after a 
prior composition of the Florida Supreme Court had granted review, increases or 
decreases public trust in the Court? Please explain the basis for your answer. 
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Please see my responses to Question 4(a) and Question 3(d). 

5. When you were appointed to the Florida Supreme Court in January 2019, the president of the 
Florida Family Policy Council issued a statement praising your judicial appointment as a 
“home run” and describing you as having “a conservative judicial philosophy that appreciates 
the limited role of the court.” According to its website, the Florida Family Policy Council is a 
state-based policy council that has, among other things, organized a statewide campaign to 
defund Planned Parenthood, and encouraged attendance at “pro-life events” that are 
“mourning Roe v. Wade,” with the assertion, “We are winning this battle but the pro-life 
abolitionist movement needs your help and support.”  

a. In your view, did the president of the Florida Family Policy Council describe you 
accurately when he said you have “a conservative judicial philosophy that 
appreciates the limited role of the court”? 

As I stated in my January 9, 2019, speech following the Governor’s announcement of my 
appointment, “I am particularly mindful of the fact that under our constitutional system, it 
is for the Legislature, and not the courts, to make the law.  It is the role of judges to 
apply, not to alter, the work of the people’s representatives.  And it is the role of judges to 
interpret our constitution and statutes as they are written.  In the country my parents fled, 
the whim of a single individual could mean the difference between food or hunger, 
liberty or prison, life or death.  In our great country and our great State, we are governed 
by the rule of law—the consistent and equal application of the law to all litigants 
regardless of a judge’s personal preferences.  Unlike the country my parents fled, we are 
a nation of laws not of men.”   

b. Have you been involved with the Florida Family Policy Council in any capacity? If 
so, please describe your involvement. 

I have not been involved with the Florida Family Policy Council in any capacity.  

6. When a Senator asks about a nominee’s personal views on a topic, about their involvement in 
certain organizations or their decisions to advocate for certain points of view, they tell us that 
those parts of their records do not matter, that as judges they will simply “follow the law.” 
Cases, however, are so infrequently decided by the direct application of legal precedent that 
at some point, as one nominee told us, “judging kicks in.”  

a. Do you acknowledge that there will be times on the bench, that a judge does bring 
personal experiences and views to bear on their decisions?  

All people including judges bring their personal experiences to work.  Judges, however, 
unlike other professionals, are obligated to decide cases based on the law enacted by the 
political branches or based on the common law regardless of their personal preferences or 
personal experiences.  

b. What do you view as the work of “judging”?  If cases were as easy and clear-cut as 
simply “following the law,” why would we need judges at all? 
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I agree that “judging” or “following the law” is not always clear cut and requires analysis, 
care, and thoughtful deliberation.  The work of judging may require several steps 
depending on the case presented to the court.  For example, in a case involving a contract, 
a judge should construe and analyze the applicable contractual provision, review the 
arguments and case law presented by the parties, and review and analyze existing 
precedent to determine if that precedent is applicable.  Regardless of the type of case 
before a court, it is the judge’s obligation and duty to analyze the governing law and 
determine the proper interpretation of that law to the facts of the case before the court.  

7. Why do you want to be a federal judge?  What in your personal or professional 
background has most motivated you to want to serve? 
 
I have spent the last sixteen years of my professional career dedicated to public service.  It 
has been an honor and privilege for me to serve the citizens of the United States as an 
Assistant United States Attorney and subsequently to serve the citizens of the State of Florida 
as an appellate judge.  Prior to my decision to become a public servant, I spent eleven years 
in private practice helping clients in commercial litigation matters.  If I were fortunate to be 
confirmed, it would be an incredible privilege for me to uphold the Constitution of the United 
States and the laws of this nation by serving on the federal bench.  

 
8. What do you believe is the fundamental role of a federal judge? 
 

The fundamental role of any judge is to follow and apply the rule of law by ensuring a 
neutral, impartial and fair application of the law to the facts of the case before the court.  
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Nomination of Barbara Lagoa 
United States Court of Appeals for the Eleventh Circuit 

Questions for the Record 
Submitted October 23, 2019 

QUESTIONS FROM SENATOR BOOKER 

1. In his inaugural address earlier this year, Governor Ron DeSantis—who appointed you the 
Supreme Court of Florida—said: 

 
I also understand that the role of the judiciary, while important, must be limited. It 
is a self-evident truth that in our constitutional system, courts lack the authority to 
legislate, but for far too long Florida has seen judges expand their power beyond 
proper constitutional bounds and substitute legislative will for dispassionate legal 
judgment, damaging the constitutional separation of powers, reducing the power 
of the people and eroding individual liberty. 

 
To my fellow Floridians, I say to you: judicial activism ends, right here and right 
now. I will only appoint judges who understand the proper role of the courts is to 
apply the law and Constitution as written, not to legislate from the bench. The 
Constitution, not the judiciary, is supreme.1 

 
a. Do you agree with Governor DeSantis’s statement that “for far too long Florida has 

seen judges expand their power beyond proper constitutional bounds and substitute 
legislative will for dispassionate legal judgment, damaging the constitutional 
separation of powers, reducing the power of the people and eroding individual 
liberty”?  Please explain your answer. 
 
Both as a judicial nominee and as a sitting justice on the Supreme Court of Florida, 
it would be inappropriate to comment on political matters such as remarks made by 
the Governor during his inaugural address.  See, e.g., Canon 5, Code of Conduct of 
United States Judges. 

 
b. In the U.S. Supreme Court’s landmark decision in Marbury v. Madison, Chief justice 

Marshall famously declared more than two centuries ago, “It is emphatically the 
province and duty of the judicial department to say what the law is.”2 How do you 
understand the meaning of Governor DeSantis’s statement that “[t]he Constitution, 
not the judiciary, is supreme,” in light of the judiciary’s mandate to interpret the 
Constitution and “say what the law is”? 
 
It would be inappropriate for me to comment on political matters such as remarks 
made by the Governor during his inaugural address.  See, e.g., Canon 5, Code of 
Judicial Conduct of United States Judges. 
 
In further response regarding Marbury, that case, of course, established the principle 
of judicial review and, on that foundation, the American judicial system.  Under that 
principle, all of the branches of our government are subordinate to the requirements 
of the Constitution, including the constitutional requirement of separation of powers.  
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By saying “what the law is” in the context of a Case or Controversy properly before 
it, a federal court exercises the judicial power reserved to it under Article III of the 
Constitution.   

 
2. Do you believe that judicial restraint is an important value for an appellate judge to consider 

in deciding a case? If so, what do you understand judicial restraint to mean? 
 

Judicial restraint is a central feature of the rule of law and reflects the notion that judges must 
follow the law, rather than make the law.  Judges demonstrate judicial restraint by addressing 
the issues before them through an impartial application of the law regardless of their personal 
views.  
 

a. The Supreme Court’s decision in District of Columbia v. Heller dramatically changed 
the Court’s longstanding interpretation of the Second Amendment.3 Was that decision 
guided by the principle of judicial restraint? 

 
The decision in District of Columbia v. Heller, 554 U.S. 570 (2008), is binding 
Supreme Court precedent.  If confirmed, I would faithfully apply this precedent and all 
other precedents of the Supreme Court.  As a judicial nominee and a sitting justice on 
the Supreme Court of Florida, it would not be appropriate for me to grade or to opine 
on whether the majority decision or the dissent in Heller was correct.  

 
1 Ed Whelan, Transforming the Florida Supreme Court, NAT’L REV. (Jan. 11, 2019), https://www.nationalreview.com 
/bench-memos/transforming-the-florida-supreme-court. 
2 5 U.S. 137, 177 (1803) 
3 554 U.S. 570 (2008).
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b. The Supreme Court’s decision in Citizens United v. FEC opened the floodgates to big 
money in politics.4 Was that decision guided by the principle of judicial restraint? 
 
The decision in Citizens United v. Federal Election Commission, 558 U.S. 310 (2010), 
is binding Supreme Court precedent.  If confirmed, I would faithfully apply this 
precedent and all other precedents of the Supreme Court.  As a judicial nominee and a 
sitting justice on the Supreme Court of Florida, it would not be appropriate for me to 
grade or to opine on whether the majority decision or the dissent in Citizens United 
was correct.  

 
c. The Supreme Court’s decision in Shelby County v. Holder gutted Section 5 of the 

Voting Rights Act.5 Was that decision guided by the principle of judicial restraint? 
 
The decision in Shelby County v. Holder, 570 U.S. 529 (2013), is binding Supreme 
Court precedent.  If confirmed, I would faithfully apply this precedent and all other 
precedents of the Supreme Court.  As a judicial nominee and a sitting justice on the 
Supreme Court of Florida, it would not be appropriate for me to grade or to opine on 
whether the majority decision or the dissent in Shelby County was correct. 

 
3. In a case you handled on the state appellate court, you joined an opinion affirming a trial 

court’s decision to keep media out of a pretrial hearing in a high-profile murder case.6 The 
Miami Herald reported at the time, “The decision upends decades of press access to Miami 
criminal court . . . . Florida is generally known as having one of the most transparent 
criminal-court systems in the country, and hearings are rarely, if ever, closed to the public.”7 

 
a. As an appellate judge reviewing a trial court’s decision, what factors do you take into 

account in determining whether a judicial proceeding should be closed to the public? 
 

The opinion referenced in the question above is Miami Herald Media Co. v. State, 218 
So. 3d 460 (Fla. 3d DCA 2017) (“Miami Herald Media”).  I joined a unanimous panel 
opinion authored by one of my colleagues on the Third District Court of Appeal.  
Miami Herald Media involved a petition for a writ of certiorari relating to four trial 
court orders that temporarily denied access to certain pretrial discovery materials and 
that closed a pretrial hearing likely to include presentation of sealed evidence, including 
videotaped confessions.  As noted in Miami Herald Media, the factors considered in 
determining whether the pretrial proceedings should be open to the press “required a 
balancing of the defendants’ due process right to a fair trial in Miami-Dade County, 
where the charged offenses allegedly were committed, Art. I, § 16(a), Fla. Const. 
(1968), and the rights of the public and media to access records under Chapter 119, 
Florida Statutes (2016) [Florida’s public records law] and to observe in-court 
proceedings under to Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S. Ct. 
2814, 65 L.Ed.2d 973 (1980); Gannett Co. v. DePasquale, 443 U.S. 368, 99 S.Ct. 2898, 
61 L.Ed.2d 608 1979).”  218 So. 3d at 462.  
 
These competing interests were addressed by the Supreme Court of Florida’s binding 
precedent in Miami Herald Publishing v. Lewis, 426 So. 2d 1 (Fla. 1982), and in 
addressing these competing interests the Supreme Court of Florida set forth the 
following three-prong test under which the trial court considers whether to close a 
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pretrial hearing:  (1) closure is necessary to prevent a serious and imminent threat to the 
administration of justice; (2) no alternatives are available, other than change of venue, 
which would protect a defendant’s right to a fair trial; and (3) closure would be 
effective in protecting the rights of the accused, without being broader than necessary to 
accomplish this purpose.  Miami Herald Media, 218 So. 3d at 462-63 (citing Lewis).  
Lewis also drew a distinction between pretrial proceedings in criminal cases and the 
trials themselves.  Because the issue in Miami Herald Media only concerned pretrial 
proceedings, the court noted that the “orders below and the petition here do not require 
us to address the higher constitutional rights of access to the courtroom and case-related 
records applicable to a trial.”  218 So. 3d at 462 (emphasis in original). 

 
As the Florida Supreme Court articulated in Lewis, “[e]very defendant has the right ‘to 
have a . . . trial . . . in the county where the crime was committed.’  Art. I, § 16, Fla. 
Const. (1968).  There is no first amendment protection of the press’ rights to attend 
pretrial hearings.  We should not elevate this non-constitutional privilege of the press 
above the constitutional right of the defendant to be tried in the county where the crime 
was committed.  A change of venue should not be considered as an alternative to 
closure.”  426 So. 2d at 6. 

 
Lastly, as discussed in Miami Herald Media, the trial court’s denial of access “was not 
absolute but only temporary.  Once the danger of prejudice has dissipated, discovery 
material will be made available.”  Id. at 463.  Again, this comported with the Supreme 
Court of Florida’s precedent in Lewis, 426 So. 2d 1, 8 (Fla. 1982) (“The news media 
have no first amendment right to attend the pretrial hearing as long as when closure is 
ordered, the transcript of the hearing is made available to the news media at a specified 
future time, when the danger of prejudice will be dissipated (for example, after the trial 
jury is sequestered).”).  

 
b. How do you assess the values of judicial transparency and press access in making 

such a determination? 
 

See my response to Question 3(a).  
 

4. Before adopting a new rule of evidence, the Supreme Court of Florida is required to follow 
established comment and review procedures. Earlier this year, you joined a majority opinion 
changing a rule of evidence on expert testimony to the Daubert standard.8 This decision was 
made without following the established procedures for amending Florida’s rules of legal 
practice.  A dissenting member of your court—in fact, your fellow Eleventh Circuit nominee, 
Justice Luck—stated, “[W]e must follow our own rules if we expect anyone else to.”9 

 
a. In your view, when can a court depart from its established procedures for amending 

its own rules? 
 
In brief response to this question, as noted in the per curiam opinion of In re 
Amendments to the Florida Evidence Code, No. SC19-107, 2019 Fla. LEXIS 818 (Fla. 
May 23, 2019), extensive public comment to the Supreme Court of Florida regarding 
the adoption of the Daubert standard in Florida state courts already had occurred, 
including voluminous pages of written submissions and oral argument before the 
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Court.  The Court concluded in its per curiam opinion that, in light of the extensive 
briefing the Court had already received on the issue and “mindful of the resources of 
parties, members of The Florida Bar, and the judiciary,” it would not require “the 
process to be repeated.”  Id. at *2-3.  This same point—that the Court had received 
extensive public comment on the question of whether or not to adopt the Daubert 
standard—was also addressed in the concurring opinion authored by Justice Lawson 
that more specifically addressed Justice Luck’s dissent. 
 
In more detailed response, in 2013, the Florida Legislature amended sections 90.702 
and 90.704 of the Florida Evidence Code.  Those amendments rejected the Frye 
standard for admission of expert testimony, which had been used by Florida state 
courts until that point, and replaced it with the Daubert standard set forth in Federal 
Rule of Evidence 702.  Very broadly speaking, under the separation of powers 
provided for in Article II, section 3 of the Florida Constitution, the Florida Legislature 
has the exclusive constitutional authority to enact substantive law, while Article V, 
section 2(a) of the Florida Constitution vests the Supreme Court of Florida with the 
exclusive constitutional rule-making authority regarding procedural rules of court.   
 
After the Legislature’s amendment of the Florida Evidence Code, the Supreme Court 
of Florida solicited public comment, including comment from The Florida Bar, 
pursuant to Florida Rule of Judicial 2.140.  That process culminated in In re 
Amendments to the Florida Evidence Code, 210 So. 3d 1231 (Fla. 2017).  A review of 
the list of counsel who filed appearances with the Court reflects the volume and depth 
of public comment on the proposed rule changes being considered by the Court.  In 
addition to the written comments received by the Court, the Court held oral argument 
regarding the proposed changes to the Florida Evidence Code.  In its 2017 
administrative opinion, the Supreme Court of Florida declined to adopt the 
Legislature’s Daubert amendments to the extent that the amendments were procedural.  
The Supreme Court, however, did not answer the question of whether those 
amendments were substantive (in which case the Legislature had the authority to enact 
them) or procedural (in which case the Legislature did not). 
 
In October 2018, in DeLisle v. Crane Co., 258 So. 3d 1219 (Fla. 2018), the Supreme 
Court of Florida held that the Legislature’s amendment to section 90.702 of the 
Florida Evidence Code was, in fact, procedural in nature and therefore beyond the 
constitutional authority of the Legislature.  In light of DeLisle’s resolution of the 
substantive versus procedural question, in In re Amendments to the Florida Evidence 
Code, No. SC19-107, 2019 Fla. LEXIS 818 (Fla. May 23, 2019), the Supreme Court 
revisited its earlier administrative decision from 2017 and adopted the amendments to 
the extent that they were procedural.   
 
As noted above, the per curiam portion of the 2019 decision summarized the extensive 
public comment the Court had received on the amendments.  2019 Fla. LEXIS 818 at 
*2-3.  In addition, Justice Lawson’s concurring opinion specifically addressed Justice 
Luck’s contention that the Court was not following its own rules.  As explained in the 
concurring opinion, “[w]ith respect to Justice Luck’s contention that we are only 
authorized to adopt or amend a rule of court pursuant to Florida Rule of Judicial 
Administration 2.140, I respectfully disagree that the majority is not following the 
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multistep process set forth in rule 2.140.  As explained in the majority’s per curiam 
opinion, that process was followed here, with the result that the Court has had the 
benefit of Florida Bar recommendations, oral argument, and extensive public 
comments, pro and con.  All that this Court is doing now is reconsidering its earlier 
administrative (i.e., nonadjudicative) decision not to adopt the proposed Daubert 
amendments.  Nothing in the text of rule 2.140 prohibits this Court from doing so.”  
Id. at *8.  In further response to Justice Luck’s concern, the concurring opinion noted 
that “the Court has already received exhaustive input on this issue from the bench, bar, 
and public—explaining why we need not seek additional comment now.  These cases 
[cited earlier in the concurring opinion], therefore, demonstrate how isolated the 
dissent is reading rule 2.140 as stripping this Court of its constitutional authority—or 
as severely self-limiting that authority such that we are powerless to act now without 
re-consulting one of the bar committees that we recognize by rule.  Not only does no 
other member of our current court read rule 2.140 in this self-limiting fashion, these 
cases and rule II.G.1 demonstrate that prior courts have not read rule 2.140 as 
displacing the Court’s constitutional power either.  Given that we have the 
constitutional authority to adopt or amend these rules, art. V, § 2(a), Fla. Const., and 
that rule II.G.1 expressly recognizes our inherent authority to do so sua sponte, there is 
no reason for (or value in) repeating the rule 2.140 process with respect to this 
particular rule change.”  Id. at *11-12.    

 
b. Would your analysis differ if you were making this determination as a federal appeals 

judge, rather than as a member of a state’s highest court? 
 
Please see my response to Question 4(a).  In further response, the issue in In re 
Amendments to the Florida Evidence Code involved a constitutional power 
exclusively reserved to the Supreme Court of Florida by the Florida Constitution, as 
well as that Court’s precedent involving that authority.  I am not aware of similar 
authority provided to federal appeals courts, although I have not had occasion to 
consider the matter closely. 

 
5. You became a member of the Federalist Society in 1998.10 Why did you join the Federalist 

Society at that time? 
 
The Federalist Society Chapter in Miami hosted interesting debates and panels of speakers 
with differing points of views.  I enjoyed attending these debates and panel discussions and 
learning about different sides of an issue.  

 
6. Do you consider yourself an originalist? If so, what do you understand originalism to mean? 

 
Originalism is method of interpretation that focuses on the words of a legal text and seeks to 
ascertain the original public meaning of that provision.  As Justice Kagan said during the 2015 
Antonin Scalia Lecture Series at Harvard Law School, “we are all originalists now,” and 
indeed the Supreme Court of the United States has considered the original public meaning of 
constitutional provisions when construing them.  See, e.g., Crawford v. Washington, 541 U.S. 
36 (2004).  Regardless of whether a precedent employs an originalist method of interpretation 
or another method of interpretation, however, lower courts must follow the precedent of the 
Supreme Court.  See, e.g., Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 
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484 (1989).  If confirmed, I will faithfully follow all precedents of the Supreme Court and the 
Eleventh Circuit.  
 

7. Do you consider yourself a textualist? If so, what do you understand textualism to mean?  
 
Textualism is also a method of interpretation that is similar to originalism and that is generally 
associated with statutes.  The Supreme Court has held that “[i]n statutory interpretation 
disputes, a court’s proper starting point lies in a careful examination of the ordinary meaning 
and structure of the law itself.”  Food Marketing Institute v. Argus Leader Media, 139 S. Ct. 
2356, 2364 (2019).  If “that examination yields a clear answer, judges must stop.” Id.  
Textualism can also employ accepted canons of construction to aid in the interpretation of a 
text.  As I stated in response to Question 6, regardless of the method employed by a precedent, 
lower courts must follow the precedent of the Supreme Court.  See, e.g., Rodriguez de Quijas 
v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989).  If confirmed, I will faithfully 
follow all precedents of the Supreme Court and the Eleventh Circuit.   

 
 
 

4 558 U.S. 310 (2010). 
5 570 U.S. 529 (2013). 
6 Miami Herald Media Co. v. State, 218 So.3d 460 (Fla. 3d Dist. Ct. App. 2017). 
7 David Ovalle, Hearing in Machete-Murder Case Can Be Secret, Miami Appeals Court Rules, MIAMI HERALD 
(Apr. 26, 2017), https://www.miamiherald.com/news/local/community/miami-dade/article146877304.html. 
8 In re Amendments to the Fla. Evidence Code, No. SC19-107, 2019 WL 2219714 (Fla. May 23, 2019) (per curiam). 
9 Id. at *8 (Luck, J., dissenting). 
10 SJQ at 7. 
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8. Legislative history refers to the record Congress produces during the process of passing a bill 
into law, such as detailed reports by congressional committees about a pending bill or 
statements by key congressional leaders while a law was being drafted. The basic idea is that 
by consulting these documents, a judge can get a clearer view about Congress’s intent. Most 
federal judges are willing to consider legislative history in analyzing a statute, and the 
Supreme Court continues to cite legislative history. 

 
a. If you are confirmed to serve on the federal bench, would you be willing to consult 

and cite legislative history? 
 
The Supreme Court has generally instructed that judges may consider legislative 
history when a statute is ambiguous, but where a statute is unambiguous, resort to 
legislative history is not necessary.  See Food Marketing Institute v. Argus Leader 
Media, 139 S. Ct. 2356, 2364 (2019); Milner v. Dep’t of Navy, 562 U.S. 562, 574 
(2011); Exxon Mobil Corp., v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005).  If 
confirmed, I would faithfully apply Supreme Court and Eleventh Circuit precedent on 
the use of legislative history and where appropriate will carefully consider any 
arguments that the parties may advance regarding the use of legislative history.  

 
b. If you are confirmed to serve on the federal bench, your opinions would be subject to 

review by the Supreme Court. Most Supreme Court Justices are willing to consider 
legislative history. Isn’t it reasonable for you, as a lower-court judge, to evaluate any 
relevant arguments about legislative history in a case that comes before you? 
 
Please see my response to Question 8(a).  

 
9. Since the Supreme Court’s Shelby County decision in 2013, states across the country have 

adopted restrictive voting laws that make it harder for people to vote. From stringent voter ID 
laws to voter roll purges to the elimination of early voting, these laws disproportionately 
disenfranchise people in poor and minority communities. These laws are often passed under 
the guise of addressing purported widespread voter fraud.  Study after study has 
demonstrated, however, that widespread voter fraud is a myth.11 In fact, in-person voter fraud 
is so exceptionally rare that an American is more likely to be struck by lightning than to 
impersonate someone at the polls.12 

 
a. Do you believe that in-person voter fraud is a widespread problem in American 

elections? 
 

Because this question is being and will continue to be litigated in courts, it 
would be inappropriate for me to express an opinion on this matter.  See Canon 
3(A)(6) and Canon 5 of the Code of Conduct for Unites States Judges.  

 
b. In your assessment, do restrictive voter ID laws suppress the vote in poor and 

minority communities? 
   

Please see my response to Question 9(a).  
 

c. Do you agree with the statement that voter ID laws are the twenty-first-century 
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equivalent of poll taxes? 
 
Please see my response to Question 9(a).  

 
10. According to a Brookings Institution study, African Americans and whites use drugs at 

similar rates, yet blacks are 3.6 times more likely to be arrested for selling drugs and 2.5 
times more likely to be arrested for possessing drugs than their white peers.13 Notably, the 
same study found that whites are actually more likely than blacks to sell drugs.14 These 
shocking statistics are reflected in our nation’s prisons and jails. Blacks are five times more 

 
 
 
 

11 Debunking the Voter Fraud Myth, BRENNAN CTR. FOR JUSTICE (Jan. 31, 2017), https://www.brennancenter.org 
/analysis/debunking-voter-fraud-myth. 
12 Id. 
13 Jonathan Rothwell, How the War on Drugs Damages Black Social Mobility, BROOKINGS INST. (Sept. 30, 2014), 
https://www.brookings.edu/blog/social-mobility-memos/2014/09/30/how-the-war-on-drugs-damages-black-social-mobility.          
14 Id. 
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likely than whites to be incarcerated in state prisons.15 In my home state of New Jersey, the 
disparity between blacks and whites in the state prison systems is greater than 10 to 1.16 

 
a. Do you believe there is implicit racial bias in our criminal justice system? 

 
I have not studied this issue but I recognize that both implicit and explicit racial bias 
exists everywhere, including in some parts of our criminal justice system.   

 
b. Do you believe people of color are disproportionately represented in our nation’s jails 

and prisons? 
 

Yes.  It is my understanding that racial minorities are statistically more likely to be 
incarcerated than whites and that racial minorities comprise a greater percentage of 
the incarcerated population than they do of the overall population. 

 
c. Prior to your nomination, have you ever studied the issue of implicit racial bias in our 

criminal justice system? Please list what books, articles, or reports you have reviewed 
on this topic. 

 
I have not studied this issue.  

 
d. According to a report by the United States Sentencing Commission, black men who 

commit the same crimes as white men receive federal prison sentences that are an 
average of 19.1 percent longer.17 Why do you think that is the case? 

  
As a judicial nominee, it would not be appropriate for me to comment on matters 
that could be the subject of litigation.  See Code of Conduct for United States 
Judges, Canon 3(A)(6).  

 
e. According to an academic study, black men are 75 percent more likely than similarly 

situated white men to be charged with federal offenses that carry harsh mandatory 
minimum sentences.18 Why do you think that is the case? 

 
Please see my response to Question 10(d).  
 

f. What role do you think federal judges, who review difficult, complex criminal cases, 
can play in addressing implicit racial bias in our criminal justice system? 

 
Federal district judges have an essential role to play in ensuring the fair administration 
of law to the cases brought before them.  District judges must apply the law without 
regard to a person’s race and take steps to eliminate any potential implicit racial bias.  
 

11. According to a Pew Charitable Trusts fact sheet, in the 10 states with the largest declines in 
their incarceration rates, crime fell by an average of 14.4 percent.19 In the 10 states that saw 
the largest increase in their incarceration rates, crime decreased by an average of 8.1 
percent.20 

 
a. Do you believe there is a direct link between increases in a state’s incarcerated 
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population and decreased crime rates in that state? If you believe there is a direct link, 
please explain your views. 

 
 I have not studied this issue to be able to offer an informed view on it.  

 
b. Do you believe there is a direct link between decreases in a state’s incarcerated 

population and decreased crime rates in that state? If you do not believe there is a 
direct link, please explain your views. 
 
Please see my response to Question 11(a).  

 
 

15 Ashley Nellis, The Color of Justice: Racial and Ethnic Disparity in State Prisons, SENTENCING PROJECT (June 14, 
2016), http://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-disparity-in-state-prisons. 
16 Id. 
17 U.S. SENTENCING COMM’N, DEMOGRAPHIC DIFFERENCES IN SENTENCING: AN UPDATE TO THE 2012 BOOKER 
REPORT 2 (Nov. 2017), https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research- 
publications/2017/20171114_Demographics.pdf. 
18 Sonja B. Starr & M. Marit Rehavi, Racial Disparity in Federal Criminal Sentences, 122 J. POL. ECON. 1320, 1323 
(2014). 
19 Fact Sheet, National Imprisonment and Crime Rates Continue To Fall, PEW CHARITABLE TRUSTS (Dec. 29, 2016), 
http://www.pewtrusts.org/en/research-and-analysis/fact-sheets/2016/12/national-imprisonment-and-crime-rates 
-continue-to-fall. 
20 Id. 
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12. Do you believe it is an important goal for there to be demographic diversity in the judicial 
branch?  If not, please explain your views. 
 
Yes.  

 
13. Would you honor the request of a plaintiff, defendant, or witness in a case before you who is 

transgender to be referred to in accordance with that person’s gender identity? 
  

Yes.  
 

14. Do you believe that Brown v. Board of Education21 was correctly decided? If you cannot 
give a direct answer, please explain why and provide at least one supportive citation. 

 
As I testified at my hearing, although it is not appropriate to opine as a justice on the Supreme 
Court of Florida or as a judicial nominee on whether a Supreme Court decision is correct, I 
believe that Brown v. Board of Education, 347 U.S. 483 (1954), was correctly decided and 
holds a unique place in American jurisprudence as it corrected a grave racial injustice.  

 
15. Do you believe that Plessy v. Ferguson22 was correctly decided? If you cannot give a direct 

answer, please explain why and provide at least one supportive citation. 
 

No, and as I stated at my hearing Brown v. Board of Education, 347 U.S. 483 (1954), 
corrected that grave racial injustice.  

 
16. Has any official from the White House or the Department of Justice, or anyone else involved 

in your nomination or confirmation process, instructed or suggested that you not opine on 
whether any past Supreme Court decisions were correctly decided? 

 
No.  

 
17. As a candidate in 2016, President Trump said that U.S. District Judge Gonzalo Curiel, who 

was born in Indiana to parents who had immigrated from Mexico, had “an absolute conflict” 
in presiding over civil fraud lawsuits against Trump University because he was “of Mexican 
heritage.”23 Do you agree with President Trump’s view that a judge’s race or ethnicity can be 
a basis for recusal or disqualification? 

 
As a sitting justice on the Supreme Court of Florida and as a judicial nominee, it would be 
inappropriate for me to opine on a political matter or an issue that could result in pending 
litigation.   
 

18. President Trump has stated on Twitter: “We cannot allow all of these people to invade our 
Country. When somebody comes in, we must immediately, with no Judges or Court Cases, 
bring them back from where they came.”24 Do you believe that immigrants, regardless of 
status, are entitled to due process and fair adjudication of their claims? 

 
The Supreme Court has held that “the Due Process Clause applies to all ‘persons’ within 
the United States, including aliens, whether their presence here is lawful, unlawful, 
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temporary, or permanent.” Zadvydas v. Davis, 533 U.S. 678, 693 (2001).  If confirmed, I 
will faithfully apply the applicable precedents in this area.  To the extent this question asks 
me to opine on a political matter, as a sitting justice on the Supreme Court of Florida and 
as a judicial nominee, it would not be appropriate for me to do so.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

21 347 U.S. 483 (1954). 
22 163 U.S. 537 (1896). 
23 Brent Kendall, Trump Says Judge’s Mexican Heritage Presents ‘Absolute Conflict,’ WALL ST. J. (June 3, 2016), 
https://www.wsj.com/articles/donald-trump-keeps-up-attacks-on-judge-gonzalo-curiel-1464911442. 
24 Donald J. Trump (@realDonaldTrump), TWITTER (June 24, 2018, 8:02 A.M.), https://twitter.com/realDonaldTrump 
/status/1010900865602019329. 
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Questions for the Record from Senator Kamala D. Harris 
Submitted October 23, 2019 

For the Nomination of  
 
Barbara Lagoa, to be United States Circuit Judge for the Eleventh Circuit 
 

1. At your nominations hearing, Senator Grassley and Senator Cruz asked you to describe 
the role of legislative history when interpreting a statute.  You responded that a judge 
must start with the text of the statute.  If the statute is unambiguous, the inquiry is at an 
end and the judge is required to apply the law as written.  You also noted that, in your 13 
years as an appellate judge, you found most statutes unambiguous and never considered 
legislative history in order to reach a decision.  

 
a. In your view, is it ever appropriate for a judge to consider legislative history?   

The Supreme Court has generally instructed that judges may consider legislative 
history when a statute is ambiguous, but where a statute is unambiguous, resort to 
legislative history is not necessary.  See Food Marketing Institute v. Argus Leader 
Media, 139 S. Ct. 2356, 2364 (2019); Milner v. Dep’t of Navy, 562 U.S. 562, 574 
(2011); Exxon Mobil Corp., v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005).  
If confirmed, I would faithfully apply Supreme Court and Eleventh Circuit 
precedent on the use of legislative history and where appropriate will carefully 
consider any arguments that the parties may advance regarding the use of 
legislative history.  
 
 

b. If confirmed, would you be open to considering legislative history when 
interpreting the meaning of a statute?  If yes, under what circumstances?   

 
Please see my answer to Question 1(a).  
 

c. Do you believe it is ever appropriate for a judge to consider the impact of a 
potential ruling when deciding a case?  Why or why not? 
 
Judges should understand the facts and circumstances of the cases brought before 
them so that they understand the impact or consequences of their decisions.  I 
have been an appellate judge for over thirteen years.  First, as a sitting judge on 
Florida’s Third District Court of Appeal and presently as a justice on the Supreme 
Court of Florida.  I understand and fully appreciate that appellate cases involve 
real people with real issues and that the decision rendered by my court will impact 
the litigants.  However, judicial decisions should be dictated by the application of 
the rule of law to the facts of the case and not based on a particular outcome or a 
judge’s personal preferences.  

 
2. Judges are one of the cornerstones of our justice system.  If confirmed, you will be in a 

position to decide whether individuals receive fairness, justice, and due process. 
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a. Does a judge have a role in ensuring that our justice system is a fair and 
equitable one? 
 
Yes, judges play a critical role in ensuring the fairness of our justice system. 
 

b. If confirmed, what steps will you take to help ensure that our justice system 
is a fair and equitable one? 
 
If confirmed, I will perform my role consistent with the requirements imposed by 
law and the Code of Conduct for United States Judges.  For the past thirteen 
years, I have striven as a judge to ensure that both the litigants and the lawyers 
feel that they have been heard, that the issues raised by the parties have been 
fairly and impartially considered, and that all the parties and lawyers are treated 
with respect.  
  

c. Do you believe there are racial disparities in our criminal justice system?  If 
so, please provide specific examples.  If not, please explain why not. 

 
Yes.  It is my understanding that racial minorities are statistically more likely to 
be incarcerated than whites and that racial minorities comprise a greater 
percentage of the incarcerated population than they do of the overall population. 
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Nomination of Robert Luck to the U.S. Court of Appeals for the Eleventh Circuit 
Questions for the Record 

Submitted October 23, 2019 
 

QUESTIONS FROM SENATOR FEINSTEIN 
 
1. In 2018, you joined a unanimous opinion upholding a mandatory arbitration clause in a 

cellphone contract.  The customer in that case purchased his phone online and completed the 
transaction without ever viewing the terms of purchase, which were only available on a 
separate webpage. The opinion you joined nevertheless concluded that the customer had been 
put on “inquiry notice” of the mandatory arbitration provision.  (MetroPCS v. Porter (2018)) 

 
Given the increase in e-commerce and online purchases, what standard should be used 
to determine whether customers are given adequate notice of mandatory arbitration 
provisions? 
 
In MetroPCS Communications, Inc. v. Porter, 273 So. 3d 1025 (Fla. 3d DCA 2018), 
Florida’s Third District Court of Appeal explained that under Florida law “both courts and 
legal commentators have concluded that well-settled legal principles of contract formation 
suffice to decide cases, such as this one, involving contracts entered into and evidenced by 
electronic means. Hence, we look to those well-settled principles to determine whether the 
parties here agreed to arbitrate disputes arising from their electronic contract.”  Id. at 1028 
(citations omitted).  One of those well-settled principles is that a “person has no right to shut 
his eyes or ears to avoid information, and then say that he has no notice.”  Id. at 1029 
(quoting Sapp v. Warner, 141 So. 124, 127 (Fla. 1932) and citing Meyer v. Uber Techs., Inc., 
868 F.3d 66, 74-75 (2d Cir. 2017) (“Where there is no evidence that the offeree had actual 
notice of the terms of the agreement, the offeree will still be bound by the agreement if a 
reasonably prudent user would be on inquiry notice of the terms.”)). 

 
2. In your time on either the Florida Supreme Court or the Third District Court of 

Appeals, have you ever written or joined an opinion granting a new trial to a plaintiff in 
a civil suit?  If so, which case or cases and what were the issues involved? 

 
I have written an opinion reversing a trial court’s improper denial of a plaintiff’s new trial 
motion in a civil suit.  See, e.g., DePrince v. Starboard Cruise Servs., Inc., 43 Fla. L. Weekly 
D171b (Fla. 3d DCA 2018) (“Because the trial court did not follow the holdings from the 
first appeal, DePrince v. Starboard Cruise Servs., Inc., 163 So. 3d 586 (Fla. 3d DCA 2015) 
(DePrince I), in instructing the jury on the elements of unilateral mistake, we reverse and 
remand for a new trial.”).  

 
3. In January 2019, the Florida Supreme Court issued an opinion in the case Glass v. Nationstar 

Mortgage, where it held that a borrower who was the prevailing party in a foreclosure action 
was entitled to attorney’s fees.  Four months later, after you joined the Florida Supreme 
Court, the Supreme Court withdrew this opinion without explanation.  The withdrawal left in 
place a lower court ruling holding that a borrower who was the prevailing party in a 
foreclosure action was not entitled attorney’s fees.    
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a. Before your appointment to the Florida Supreme Court, did you and Governor 

DeSantis ever discuss the Court’s decision in Glass v. Nationstar Mortgage? 
 
No. 

 
b. Did you and Governor DeSantis otherwise discuss your views on the award of 

attorney’s fees in foreclosure cases? 
 
No. 

 
c. Please explain to us why you joined the court in withdrawing a prior Supreme 

Court opinion. 
 
Under the Florida Constitution, the Florida Supreme Court has only limited 
jurisdiction to review the decisions of the district courts of appeal, including those 
decisions “that expressly and directly conflict[] with a decision of another district 
court of appeal.”  Fla. Const. art. V, § 3(b)(3).  In Glass v. Nationstar Mortgage, LLC, 
268 So. 3d 676 (Fla. 2019), the Florida Supreme Court explained that while it 
“initially accepted review of the decision of the Fourth District Court of Appeal in 
[Glass] based on express and direct conflict with the decision of the First District 
Court of Appeal in [Williams] … [u]pon further consideration,” the Court concluded 
“that jurisdiction was improvidently granted.”  This is not unusual.  See, e.g., U.S. 
Bank Nat’l Ass’n v. Anthony-Irish, 256 So. 3d 800, 801 (Fla. 2018) (“U.S. Bank 
National Association seeks review of the decision of the Fifth District Court of 
Appeal in U.S. Bank National Ass’n v. Anthony-Irish, 204 So.3d 57 (Fla. 5th DCA 
2016), based on express and direct conflict. See art. V, § 3(b)(3), Fla. Const. We 
conclude that jurisdiction was improvidently granted. Accordingly, we hereby 
discharge jurisdiction and dismiss this case.”); Villasol Cmty. Dev. Dist. v. TC 12, 
LLC, 265 So. 3d 446 (Fla. 2018) (“Villasol Community Development District seeks 
review of the decision of the Fifth District Court of Appeal in Villasol Community 
Development District v. TC 12, LLC, 226 So.3d 854 (Fla. 5th DCA 2017) (table), on 
the ground that it expressly and directly conflicts with Provident Management Corp. 
v. City of Treasure Island, 796 So.2d 481 (Fla. 2001). After careful review, we 
determine that review in this case has been improvidently granted. Accordingly, this 
case is hereby dismissed.”). 

 
4. In 2017, you authored an opinion on tribal sovereign immunity.  In your opinion, you wrote 

that “[t]here are reasons to doubt the wisdom of perpetuating the doctrine of tribal 
immunity.”  (Miccosukee Tribe of Indians v. Lewis Tein) 

 
a. What are the “reasons” for “doubt[ing] the wisdom of perpetuating the doctrine 

of tribal immunity”? 
 
Tribal immunity is a matter of federal law.  The quote, “[t]here are reasons to doubt 
the wisdom of perpetuating the doctrine,” is from the United States Supreme Court in 
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Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 523 U.S. 751, 758 (1998).  There, the 
Court explained that the doctrine “can harm those who are unaware that they are 
dealing with a tribe, who do not know of tribal immunity, or who have no choice in 
the matter, as in the case of tort victims.” Id. 

 
b. What is your understanding of the nature and scope of the United States’ treaty 

obligations with Indian tribes? 
 
“[A]n Indian tribe is subject to suit only where Congress has authorized the suit or the 
tribe has waived its immunity.”  Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 523 
U.S. 751, 754 (1998).  If I am confirmed, I will follow all precedents of the United 
States Supreme Court and the Eleventh Circuit Court of Appeals regarding tribal 
immunity.  

 
5. It was reported in the Tampa Bay Times that Federalist Society Executive Vice President 

Leonard Leo interviewed the finalists for the Florida Supreme Court vacancies, including 
you. (https://www.tampabay.com/florida-politics/buzz/2019/01/24/adam-smith-desantis-puts-
conservative-stamp-on-florida-supreme-court/) 

 
What questions did Leonard Leo ask you in his interview with you?  How did you 
answer? 
 
Florida follows the Missouri Plan for selecting appellate judges.  A judicial nominating 
commission made up of nine members solicits applications for eligible attorneys, investigates 
and interviews the applicants, and selects three to six applicants as finalists for each open 
position.  The finalists are forwarded to the Governor, who selects among the finalists. 
Governor-Elect DeSantis then had an advisory committee – made up of former general 
counsels to the governor, a former United States Senator, prominent litigators, a transactional 
attorney, and Mr. Leo – interview the finalists.  Finally, Governor-Elect DeSantis 
interviewed the finalists himself.  With ten months having gone by, and there having been 
three interviews, one each for the judicial nominating commission, the advisory committee, 
and the Governor-Elect, I don’t recall what questions were asked by which interviewer 
(although the judicial nominating commission interview is recorded at 
https://thefloridachannel.org/videos/11-4-18-florida-supreme-court-judicial-nominating-
commission-part-1/).     

 
6. Please respond with your views on the proper application of precedent by judges. 
 

a. When, if ever, is it appropriate for lower courts to depart from Supreme Court 
precedent? 
 
It is never appropriate for a lower court to depart from Supreme Court precedent. 

 
b. Do you believe it is proper for a circuit court judge to question Supreme Court 

precedent in a concurring opinion?  What about a dissent? 
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A lower court judge must always faithfully apply Supreme Court precedents, though 
there may be infrequent occasions in which a lower court judge may respectfully 
point out inconsistencies or confusion among Supreme Court precedents, or identify 
issues that may warrant further review.  

 
c. When, in your view, is it appropriate for a circuit court to overturn its own 

precedent? 
 
In the Eleventh Circuit Court of Appeals, a panel is “bound to follow a prior panel’s 
holding unless and until it is overruled or undermined to the point of abrogation by an 
opinion of the Supreme Court or of this Court sitting en banc.”  United States v. 
Gillis, 938 F.3d 1181, 1198 (11th Cir. 2019). 

 
d. When, in your view, is it appropriate for the Supreme Court to overturn its own 

precedent? 
 
The Supreme Court has the authority to overrule its own decisions.  Rodriguez de 
Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989).  As a lower court 
nominee it is not my place to comment on how the Supreme Court should decide its 
cases or apply the principle of stare decisis.  I am aware that the Supreme Court 
generally is reluctant to overrule its prior decisions absent “special justification.”  See 
Gamble v. United States, 139 S. Ct. 1960, 1969 (2019); see also Rodriguez de Quijas, 
490 U.S. at 484. 

 
7. When Chief Justice Roberts was before the Committee for his nomination, Senator Specter 

referred to the history and precedent of the Roe case law as “super-stare decisis.”  One text 
book on the law of judicial precedent, co-authored by Justice Gorsuch, refers to Roe v. Wade 
as a “super-precedent” because it has survived more than three dozen attempts to overturn it.  
(The Law of Judicial Precedent, THOMAS WEST, p. 802 (2016))  The book explains that 
“superprecedent” is “precedent that defines the law and its requirements so effectively that it 
prevents divergent holdings in later legal decisions on similar facts or induces disputants to 
settle their claims without litigation.”  (The Law of Judicial Precedent, THOMAS WEST, p. 
802 (2016)) 

 
a. Do you agree that Roe v. Wade is “super-stare decisis”?  “superprecedent”? 

 
Roe v. Wade is binding Supreme Court precedent that all lower courts are bound to 
faithfully apply.  Lower courts are bound to apply all Supreme Court precedent regardless 
of whether it is referred to as “super-stare decisis” or “superprecedent.” 

 
b. Is it settled law?  
 
Roe v. Wade has been affirmed by the Supreme Court numerous times.  It is binding 
precedent that I will faithfully apply if confirmed.   
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8. In Obergefell v. Hodges, the Supreme Court held that the Constitution guarantees same-sex 
couples the right to marry.  Is the holding in Obergefell settled law? 

 
Obergefell is binding Supreme Court precedent that I will faithfully apply if confirmed. 

 
9. In Justice Stevens’s dissent in District of Columbia v. Heller he wrote: “The Second 

Amendment was adopted to protect the right of the people of each of the several States to 
maintain a well-regulated militia.  It was a response to concerns raised during the ratification 
of the Constitution that the power of Congress to disarm the state militias and create a 
national standing army posed an intolerable threat to the sovereignty of the several States.  
Neither the text of the Amendment nor the arguments advanced by its proponents evidenced 
the slightest interest in limiting any legislature’s authority to regulate private civilian uses of 
firearms.” 

 
a. Do you agree with Justice Stevens?  Why or why not? 

  
As a judicial nominee, it would not be appropriate for me to express a personal view on a 
particular Supreme Court opinion.  If confirmed, I would faithfully apply the Supreme 
Court’s decision in Heller and all other Supreme Court and Eleventh Circuit decisions. 

 
b. Did Heller leave room for common-sense gun regulation? 

 
The Supreme Court’s decision in Heller explained that “nothing in this opinion should be 
taken to cast doubt on longstanding prohibitions on the possession of firearms by felons 
and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such 
as schools and government buildings, or laws imposing conditions and qualifications on 
the commercial sale of arms.”  554 U.S. 570, 626-27 (2008). 

 
c. Did Heller, in finding an individual right to bear arms, depart from decades of 

Supreme Court precedent? 
 

As a judicial nominee, it would not be appropriate for me to express a personal view on 
the relationship between Heller and prior case law.  If confirmed, I would faithfully apply 
the Supreme Court’s decision in Heller and all other Supreme Court and Eleventh Circuit 
decisions. 

 
10. In Citizens United v. FEC, the Supreme Court held that corporations have free speech rights 

under the First Amendment and that any attempt to limit corporations’ independent political 
expenditures is unconstitutional. This decision opened the floodgates to unprecedented sums 
of dark money in the political process.  

 
a. Do you believe that corporations have First Amendment rights that are equal to 

individuals’ First Amendment rights?  
 

The Supreme Court held that “the First Amendment protection extends to corporations.”  
Citizen United v. Fed. Elections Comm’n, 558 U.S. 310, 342 (2010).  It is inappropriate 
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for me to express an opinion about the case.  Citizen United is binding precedent that I 
will apply, if confirmed. 

 
b. Do individuals have a First Amendment interest in not having their individual 

speech drowned out by wealthy corporations?  
 
See response to Question 8(a). 
 
c. Do you believe corporations also have a right to freedom of religion under the 

First Amendment?  
 
The Supreme Court has held that the Religious Freedom Restoration Act applies to 
closely-held corporations.  Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 707-08 
(2014).  Hobby Lobby is binding precedent that I will apply, if confirmed.  It is 
inappropriate for me comment further on this issue because it could come before the 
court in pending or impending litigation. 
 

11. You indicated on your Senate Questionnaire that you have been a member of the Federalist 
Society since 2014. The Federalist Society’s “About Us” webpage explains the purpose of 
the organization as follows: “Law schools and the legal profession are currently strongly 
dominated by a form of orthodox liberal ideology which advocates a centralized and uniform 
society. While some members of the academic community have dissented from these views, 
by and large they are taught simultaneously with (and indeed as if they were) the law.” It 
says that the Federalist Society seeks to “reorder[] priorities within the legal system to place 
a premium on individual liberty, traditional values, and the rule of law. It also requires 
restoring the recognition of the importance of these norms among lawyers, judges, law 
students and professors. In working to achieve these goals, the Society has created a 
conservative and libertarian intellectual network that extends to all levels of the legal 
community.” 
 

a. Could you please elaborate on the “form of orthodox liberal ideology which 
advocates a centralized and uniform society” that the Federalist Society claims 
dominates law schools? 
 
I am not familiar with this statement, and I do not know what the Federalist Society 
meant by it. 
 

b. How exactly does the Federalist Society seek to “reorder priorities within the 
legal system”? 
 
I am not familiar with this statement, and I do not know what the Federalist Society 
meant by it. 
 

c. What “traditional values” does the Federalist society seek to place a premium 
on? 
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I am not familiar with this statement, and I do not know what the Federalist Society 
meant by it. 
 

d. Have you had any contact with anyone at the Federalist Society about your 
possible nomination to any federal court?  If so, please identify when, who was 
involved, and what was discussed.  
 
No. 

 
e. Why did you decided to join the Federalist Society in 2014, ten years after you 

graduated from law school? 
 
I went to Federalist Society programs while I was in law school, although I did not 
become a dues paying members until 2014.  I started paying dues in 2014 because I 
could afford it and there was a discount for programs for dues paying members.   

 
12. On February 22, 2018, when speaking to the Conservative Political Action Conference 

(CPAC), former White House Counsel Don McGahn told the audience about the 
Administration’s interview process for judicial nominees. He said: “On the judicial piece 
… one of the things we interview on is their views on administrative law. And what you’re 
seeing is the President nominating a number of people who have some experience, if not 
expertise, in dealing with the government, particularly the regulatory apparatus. This is 
difference than judicial selection in past years….” 
 

a. Did anyone in this Administration, including at the White House or the 
Department of Justice, ever ask you about your views on any issue related to 
administrative law, including your “views on administrative law?” If so, by 
whom, what was asked, and what was your response? 
 
No. 
 

b. Since 2016, has anyone with or affiliated with the Federalist Society, the Heritage 
Foundation, or any other group, asked you about your views on any issue related 
to administrative law, including your “views on administrative law”?  If so, by 
whom, what was asked, and what was your response? 
 

No. 
 

c. What are your “views on administrative law”?   
 

The Supreme Court and the Eleventh Circuit have issued many opinions regarding 
administrative law.  If confirmed, I would faithfully apply those precedents. 

 
13. Do you believe that human activity is contributing to or causing climate change? 
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As a sitting justice and a judicial nominee, it is inappropriate for me to comment on this 
political issue that is likely to come before the court in pending or impending litigation. 

 
14. When is it appropriate for judges to consider legislative history in construing a statute?  

 
The Supreme Court has held that legislative history should be considered only if the statutory 
text itself is ambiguous.  See Food Mktg. Inst. v. Argus Leader Media, 139 S. Ct. 2356, 2364 
(2019) (“Even those of us who sometimes consult legislative history will never allow it to be 
used to ‘muddy’ the meaning of ‘clear statutory language.’” (citations omitted)).  The 
Supreme Court has also held that only pre-enactment legislative material may be considered 
when determining the meaning of a statute.  See Bruesewitz v. Wyeth LLC, 562 U.S. 223, 242 
(2011) (“Post-enactment legislative history (a contradiction in terms) is not a legitimate tool 
of statutory interpretation.”).  If confirmed, I will faithfully apply Supreme Court and 
Eleventh Circuit precedent on the use of legislative history. 
 

15. At any point during the process that led to your nomination, did you have any discussions 
with anyone — including but not limited to individuals at the White House, at the Justice 
Department, or at outside groups — about loyalty to President Trump?  If so, please 
elaborate.  

 
No. 

 
16. Please describe with particularity the process by which you answered these questions.   
 

After receiving the questions on October 24, 2019, I reviewed the questions, performed 
research, and drafted responses.  After completing my draft answers, I shared my draft with 
the Office of Legal Policy at the Department of Justice, and, after receiving feedback, made 
edits that I deemed appropriate.  After finalizing my responses, I approved submission of my 
responses. 
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Written Questions for Robert J. Luck 
Submitted by Senator Patrick Leahy 

October 23, 2019 
 

1. Earlier this year, the Florida Supreme Court issued an opinion in Glass v. Nationstar 
Mortgage, holding that a borrower who was the prevailing party in a foreclosure action 
was entitled to attorney’s fees. But four months later, after you had joined the court, the 
Florida Supreme Court withdrew this opinion without explanation. As a result, a 
borrower who prevailed in a foreclosure action was not entitled to attorney’s fees. You 
did not participate in the original January 2019 opinion, but you did participate in the 
decision to withdraw. 
 

(a) Why did the Florida Supreme Court withdraw this opinion? 
 
Under the Florida Constitution, the Florida Supreme Court has only 
limited jurisdiction to review the decisions of the district courts of appeal, 
including those decisions “that expressly and directly conflict[] with a 
decision of another district court of appeal.”  Fla. Const. art. V, § 3(b)(3).  
In Glass v. Nationstar Mortgage, LLC, 268 So. 3d 676 (Fla. 2019), the 
Florida Supreme Court explained that while it “initially accepted review of 
the decision of the Fourth District Court of Appeal in [Glass] based on 
express and direct conflict with the decision of the First District Court of 
Appeal in [Williams] … [u]pon further consideration,” the Court 
concluded “that jurisdiction was improvidently granted.”  This is not 
unusual.  See, e.g., U.S. Bank Nat’l Ass’n v. Anthony-Irish, 256 So. 3d 
800, 801 (Fla. 2018) (“U.S. Bank National Association seeks review of the 
decision of the Fifth District Court of Appeal in U.S. Bank National Ass’n 
v. Anthony-Irish, 204 So.3d 57 (Fla. 5th DCA 2016), based on express and 
direct conflict. See art. V, § 3(b)(3), Fla. Const. We conclude that 
jurisdiction was improvidently granted. Accordingly, we hereby discharge 
jurisdiction and dismiss this case.”); Villasol Cmty. Dev. Dist. v. TC 12, 
LLC, 265 So. 3d 446 (Fla. 2018) (“Villasol Community Development 
District seeks review of the decision of the Fifth District Court of Appeal 
in Villasol Community Development District v. TC 12, LLC, 226 So.3d 
854 (Fla. 5th DCA 2017) (table), on the ground that it expressly and 
directly conflicts with Provident Management Corp. v. City of Treasure 
Island, 796 So.2d 481 (Fla. 2001). After careful review, we determine that 
review in this case has been improvidently granted. Accordingly, this case 
is hereby dismissed.”). 

 
(b) Some people have questioned whether the decision to withdraw the 

original opinion was politically motivated or biased toward lenders. 
Should judges be required to provide explanations when withdrawing 
opinions in order to avoid the appearance of bias? 
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All judges should carefully consider whether a given action will create an 
appearance of bias. 
 

2. In 2017, in Miccosukee Tribe of Indians v. Lewis Tein, you wrote that “[t]here are reasons 
to doubt the wisdom of perpetuating the doctrine of tribal immunity.” Tribal immunity 
remains a functioning legal doctrine.  

(a) How can you assure us that you will fairly adjudicate cases in which 
tribal rights or immunity is implicated? 
 
Tribal immunity is a matter of federal law.  The quote, “[t]here are reasons 
to doubt the wisdom of perpetuating the doctrine,” is from the United 
States Supreme Court in Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 
523 U.S. 751, 758 (1998).  “[A]n Indian tribe is subject to suit only where 
Congress has authorized the suit or the tribe has waived its immunity.”  Id. 
at 754.  If I am confirmed, I will follow all precedents of the United States 
Supreme Court and the Eleventh Circuit Court of Appeals regarding tribal 
immunity. 

 
3. In January of 2019, when accepting your appointment to the Florida Supreme Court, you 

praised Governor DeSantis for his pro-Israel policies, including moving the United States 
embassy in Israel and supporting recognition of Israel’s claim to the Golan heights.  

(a) If confirmed, given your recently stated political opinions on these 
issues, would you consider recusing yourself from any cases involving 
U.S. policy toward Israel? 
 
During my January 2019 remarks, I said, “As a congressman, Governor 
DeSantis led a one-man congressional delegation to Israel to help the 
President select the site for the United States’s embassy in Yerusheliam, in 
Jerusalem.  On the opening day of the embassy, Governor DeSantis 
traveled back to Israel so he could be there for the historic day.”  I also 
said, “As a congressman, Governor DeSantis sponsored legislation and 
held committee hearings to support the United States’s recognition of the 
Golan as a integral and inseparable part of the state of Israel.”  If 
confirmed and faced with a recusal issue, I will carefully review and 
address it by reference to section 455 of Title 28 of the United States Code 
and all applicable canons of the Code of Conduct for United States Judges, 
as well as any and all other laws, rules, practices, and procedures 
governing such circumstances, and consult with other judges. 
 

4. In 2018, in Diocese of Palm Beach, Inc. v. Gallagher, you reversed a trial court ruling 
that allowed a defamation suit filed by a Catholic priest against the Diocese of Palm 
Beach to proceed. The plaintiff priest had received a text message from the diocese’s 
music minister stating that another priest had shown photographs containing child 
pornography to a 14-year-old boy. He then notified the police. When the diocese refused 
to promote him and reassigned him to a different parish, the plaintiff felt he was being 
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retaliated against. In response to his complaints, the diocese called him a liar and unfit to 
be a priest. The plaintiff then brought a defamation suit. In your opinion, you held that 
the case could not go forward because the case arose out of “an employment dispute 
between him and the diocese.” As a result, you said the case could not “be resolved 
without the courts excessively entangling themselves in what is essentially a religious 
dispute.” 
 

(a) Do you believe religious institutions can retaliate against 
whistleblowers without any legal recourse for whistleblowers? 
 
In Hosanna-Tabor Evangelical Lutheran Church & Sch. v. E.E.O.C., 565 
U.S. 171 (2012), a case involving a claim of improper termination of a 
school minister, the United States Supreme Court held that: 
 

[The minister] no longer seeks reinstatement, having abandoned 
that relief before this Court. But that is immaterial. [The minister] 
continues to seek frontpay in lieu of reinstatement, backpay, 
compensatory and punitive damages, and attorney’s fees. An 
award of such relief would operate as a penalty on the Church for 
terminating an unwanted minister, and would be no less prohibited 
by the First Amendment than an order overturning the termination. 
Such relief would depend on a determination that [the Church] was 
wrong to have relieved [the minister] of her position, and it is 
precisely such a ruling that is barred by the ministerial exception. 

 
Id. at 194 (citation omitted).  The priest in Diocese of Palm Beach, Inc. v. 
Gallagher, 249 So. 3d 657 (Fla. 4th DCA 2018), sought the same 
prohibited relief.  Based on Hosanna-Tabor, the Fourth District Court of 
Appeal was compelled to reverse on First Amendment grounds.  But the 
court was careful to note that “not every church-priest dispute is shielded 
by the ecclesiastic abstention doctrine. Where the ‘dispute can be resolved 
by applying neutral principles of law without inquiry into religious 
doctrine and without resolving a religious controversy, the civil courts 
may adjudicate the dispute.’”  Id. at 665 (citation omitted). 
 

5. Chief Justice Roberts wrote in King v. Burwell that  
 

“oftentimes the ‘meaning—or ambiguity—of certain words or phrases may only 
become evident when placed in context.’ So when deciding whether the language is 
plain, we must read the words ‘in their context and with a view to their place in the 
overall statutory scheme.’ Our duty, after all, is ‘to construe statutes, not isolated 
provisions?’”  

 
a) Do you agree with the Chief Justice?  Will you adhere to that rule of statutory 

interpretation – that is, to examine the entire statute rather than immediately 
reaching for a dictionary? 
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The Supreme Court has instructed that in interpreting statutory text, it is proper to 
consider the words of a provision within the broader context of the statute as a whole.  
See, e.g., Sturgeon v. Frost, 139 S. Ct. 1066, 1084 (2019); Star Athletica, LLC v. 
Varsity Brands, Inc., 137 S. Ct. 1002, 1010 (2017).  If confirmed, I would faithfully 
follow applicable precedent concerning the methods for interpreting statutes. 

 
6. President Trump has issued several attacks on the independent judiciary.  Justice Gorsuch 

previously called them “disheartening” and “demoralizing.”  
 

(a) Does that kind of rhetoric from a President – that a judge who rules 
against him is a “so-called judge” – erode respect for the rule of law?  
 
The independence of the federal judiciary is a central feature of our 
constitutional design.  Article III of the Constitution sets forth certain 
protections to allow for judicial independence.  These protections are 
designed to enable judges to make decisions that are grounded in law, 
without respect to criticisms in the public arena that may follow. 
 

(b) While anyone can criticize the merits of a court’s decision, do you believe 
that it is ever appropriate to criticize the legitimacy of a judge or court? 
 
Please see my response to Question 6(a). 

 

7. President Trump praised one of his advisers after that adviser stated during a television 
interview that “the powers of the president to protect our country are very substantial and will 
not be questioned.” (Emphasis added.)  

 
(a) Is there any constitutional provision or Supreme Court precedent 

precluding judicial review of national security decisions? 
 

Article III of the Constitution confers the judicial power upon the courts to 
resolve specified cases or controversies.  If a court were presented with a case 
or controversy involving a national security decision, the court would be 
obliged to consider the applicable law and facts in reaching a decision. 

 
8. Many are concerned that the White House’s denouncement of “judicial supremacy” was an 

attempt to signal that the President can ignore judicial orders. And after the President’s first 
attempted Muslim ban, there were reports of Federal officials refusing to comply with court 
orders.  

 
(a) If this President or any other executive branch official refuses to comply 

with a court order, how should the courts respond? 
 
As a general matter, courts have discretion in determining how to respond to 
a litigant’s failure to comply with its orders.  It is inappropriate for me to 
comment on this issue further because it could come before the courts in 
pending or impending litigation. 
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9. In Hamdan v. Rumsfeld, the Supreme Court recognized that the President “may not disregard 

limitations the Congress has, in the proper exercise of its own war powers, placed on his 
powers.”  

(a) Do you agree that the Constitution provides Congress with its own war 
powers and Congress may exercise these powers to restrict the President 
– even in a time of war?  

 
The Constitution expressly divides war-related powers between Congress and 
the President.  See U.S. Const. art. I, §§ 8(1), (11)-(14), art II, § 2.  In Hamdi 
v. Rumsfeld, the Supreme Court stated: “We have long since made clear that a 
state of war is not a blank check for the President when it comes to the rights 
of the Nation’s citizens.”  542 U.S. 07, 536 (2004); see also Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) (“Even though 
‘theatre of war’ be an expanding concept, we cannot with faithfulness to our 
constitutional system hold that the Commander in Chief of the Armed Forced 
has the ultimate power as such to take possession of private property in order 
to keep labor disputes from stopping production.  This is a job for the 
Nation’s lawmakers, not for its military authorities.”). 

 
Justice O’Connor famously wrote in her majority opinion in Hamdi v. 
Rumsfeld that: “We have long since made clear that a state of war is not a 
blank check for the President when it comes to the rights of the Nation’s 
citizens.”  
 

(b) In a time of war, do you believe that the President has a “Commander-
in-Chief” override to authorize violations of laws passed by Congress or 
to immunize violators from prosecution? Is there any circumstance in 
which the President could ignore a statute passed by Congress and 
authorize torture or warrantless surveillance? 
 
Please see my response to Question 9(a). 
 

10. How should courts balance the President’s expertise in national security matters 
with the judicial branch’s constitutional duty to prevent abuse of power? 
 
In this and every other area of constitutional law, lower courts should faithfully apply the 
text and principles established in the Constitution, as interpreted by the Supreme Court.  
If confirmed, I will apply the Supreme Court’s separate of powers precedent, including 
the precedent referenced in response to Question 9(a).  Otherwise, it is inappropriate for 
me to comment on this issue as it could come before the courts in pending and impending 
litigation. 

11. In a 2011 interview, Justice Scalia argued that the Equal Protection Clause does not extend to 
women.  

 
(a) Do you agree with that view? Does the Constitution permit 

discrimination against women? 
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The Supreme Court has held that the Equal Protection clause in the 
Fourteenth Amendment applies to women.  United States v. Virginia, 518 
U.S. 515, 532 (1996).  This is binding precedent on all lower courts that I 
will apply, if confirmed. 
 

12. Do you agree with Justice Scalia’s characterization of the Voting Rights Act as a 
“perpetuation of racial entitlement?” 
 
I am not familiar with this statement, and it is not binding precedent.  If confirmed, I will 
faithfully apply the Voting Rights Act and any binding Supreme Court and Eleventh 
Circuit precedent interpreting this Act. 
 

13. What does the Constitution say about what a President must do if he or she wishes to 
receive a foreign emolument? 
 
The Emoluments Clause in the Constitution states that “no Person holding any Office of 
Profit or Trust under [the United States], shall, without the Consent of the Congress, accept 
any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or 
foreign State.”  U.S. Const. art. I, § 9, cl. 8.  The application of this clause is the subject of 
pending litigation and it is inappropriate for me to comment on this case. 
 

14. In Shelby County v. Holder, a narrow majority of the Supreme Court struck down a key 
provision of the Voting Rights Act. Soon after, several states rushed to exploit that decision 
by enacting laws making it harder for minorities to vote. The need for this law was revealed 
through 20 hearings, over 90 witnesses, and more than 15,000 pages of testimony in the 
House and Senate Judiciary Committees. We found that barriers to voting persist in our 
country. And yet, a divided Supreme Court disregarded Congress’s findings in reaching its 
decision. As Justice Ginsburg’s dissent in Shelby County noted, the record supporting the 
2006 reauthorization was “extraordinary” and the Court erred “egregiously by overriding 
Congress’ decision.”  

 
(a) When is it appropriate for the Supreme Court to substitute its own 

factual findings for those made by Congress or the lower courts? 
 
Appellate courts are not factfinders.  They must decide cases based on the 
factual record developed below. 

 
15. How would you describe Congress’s authority to enact laws to counteract racial 

discrimination under the Thirteenth, Fourteenth, and Fifteenth Amendments, which 
some scholars have described as our Nation’s “Second Founding”? 
 
The Reconstruction Amendments give Congress the power to counteract racial discrimination 
“by appropriate legislation.”  U.S. Const. amend. XIII, § 2; amend. XIV, § 5; amend. XV, § 
2. 

 
16. Justice Kennedy spoke for the Supreme Court in Lawrence v. Texas when he wrote: “liberty 

presumes an autonomy of self that includes freedom of thought, belief, expression, and 

Case: 20-12003     Date Filed: 07/15/2020     Page: 15 of 58 



certain intimate conduct,” and that “in our tradition, the State is not omnipresent in the 
home.”  

 
(a) Do you believe the Constitution protects that personal autonomy as a 

fundamental right? 
 
The decision in Lawrence v. Texas, 539 U.S. 558 (2003), is binding Supreme 
Court precedent.  If confirmed, I would faithfully apply this precedent and all 
other precedents of the Supreme Court. 

 
17. In the confirmation hearing for Justice Gorsuch, there was extensive discussion of the extent 

to which judges and Justices are bound to follow previous court decisions by the doctrine of 
stare decisis.  

 
(a) In your opinion, how strongly should judges bind themselves to the 

doctrine of stare decisis? Does the commitment to stare decisis vary 
depending on the court? Does the commitment vary depending on 
whether the question is one of statutory or constitutional interpretation? 
 
The Supreme Court has stated that “the doctrine of stare decisis is of 
fundamental importance to the rule of law.”  Hilton v. S.C. Public Ry. 
Comm’n, 502 U.S. 197, 202 (1991).  It is never appropriate for lower courts 
to depart from Supreme Court precedent.  With respect to circuit precedent, a 
panel of the Eleventh Circuit is “bound to follow a prior panel’s holding 
unless and until it is overruled or undermined to the point of abrogation by an 
opinion of the Supreme Court or of this Court sitting en banc.”  United States 
v. Gillis, 938 F.3d 1181, 1198 (11th Cir. 2019). 

 
18. Generally, federal judges have great discretion when possible conflicts of interest are raised 

to make their own decisions whether or not to sit on a case, so it is important that judicial 
nominees have a well-thought out view of when recusal is appropriate. Former Chief Justice 
Rehnquist made clear on many occasions that he understood that the standard for recusal was 
not subjective, but rather objective. It was whether there might be any appearance of 
impropriety. 
 

(a) How do you interpret the recusal standard for federal judges, and in 
what types of cases do you plan to recuse yourself? I’m interested in 
specific examples, not just a statement that you’ll follow applicable law. 

 
The impartiality of judges, and the appearance of impartiality, are important 
for ensuring public confidence in our federal courts.  If confirmed, I would 
carefully evaluate every case to determine whether recusal is warranted.  In 
making these determinations, I will consult 28 U.S.C. § 455 and the Code of 
Conduct for United States Judges, as well as other applicable rules or 
guidance.  I will also, as necessary and appropriate, consult with colleagues 
and ethics officials within the court system.  I anticipate that there will be 
matters from which I will need to recuse myself, most notably cases on which 
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I served as a lawyer, or as a trial or appellate judge.  In every case, I will 
carefully consider whether recusal is necessary. 

 
19. It is important for me to try to determine for any judicial nominee whether he or she has a 

sufficient understanding the role of the courts and their responsibility to protect the 
constitutional rights of individuals, especially the less powerful and especially where the 
political system has not. The Supreme Court defined the special role for the courts in 
stepping in where the political process fails to police itself in the famous footnote 4 in United 
States v. Carolene Products. In that footnote, the Supreme Court held that “legislation which 
restricts those political processes which can ordinarily be expected to bring about repeal of 
undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general 
prohibitions of the Fourteenth Amendment than are most other types of legislation.”  
 

(a) Can you discuss the importance of the courts’ responsibility under the 
Carolene Products footnote to intervene to ensure that all citizens have 
fair and effective representation and the consequences that would result 
if it failed to do so?  
 
In the referenced footnote, the Supreme Court indicated that courts have a 
role in ensuring that democratic processes are open and work as intended and 
legislation does not undermine participation by citizens entitled to 
representation.  The Supreme Court also introduced the idea of varied levels 
of scrutiny in assessing constitutionality depending on the constitutional issue 
presented.  If confirmed, I will faithfully follow Supreme Court precedent on 
this and any other issue. 

 
20. Both Congress and the courts must act as a check on abuses of power. Congressional 

oversight serves as a check on the Executive, in cases like Iran-Contra or warrantless spying 
on American citizens and politically motivated hiring and firing at the Justice Department 
during the Bush administration. It can also serve as a self-check on abuses of Congressional 
power. When Congress looks into ethical violations or corruption, including inquiring into 
the Trump administration’s conflicts of interest and the events discussed in the Mueller report 
we make sure that we exercise our own power properly. 
 

(a) Do you agree that Congressional oversight is an important means for 
creating accountability in all branches of government?  
 
Yes. 

 
21. Do you believe there are any discernible limits on a president’s pardon power? For 

example, President Trump claims he has an “absolute right” to pardon himself. Do 
you agree? 
 
I have not researched this issue.  In addition, as a judicial nominee, it would not be 
appropriate for me to opine on issues that may require consideration in future cases. 
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22. What is your understanding of the scope of congressional power under Article I of the 
Constitution, in particular the Commerce Clause, and under Section 5 of the 
Fourteenth Amendment? 
 
The Supreme Court has held that the Commerce Clause gives Congress the power to 
regulate activity that “substantially affects” interstate commerce.  United States v. Lopez, 
514 U.S. 549, 559 (1995).  The Supreme Court has further held that Congress has the 
power to enforce the Fourteenth Amendment where there is a “congruence between the 
means used and the ends to be achieved.”  City of Boerne v. Flores, 521 U.S. 507, 519, 
530 (1997). 
 

23. In Trump v. Hawaii, the Supreme Court allowed President Trump’s Muslim ban to go 
forward on the grounds that Proclamation No. 9645 was facially neutral and asserted that 
the ban was in the national interest. The Court chose to accept the findings of the 
Proclamation without question, despite significant evidence that the President’s reason 
for the ban was animus towards Muslims. Chief Justice Roberts’ opinion stated that “the 
Executive’s evaluation of the underlying facts is entitled to appropriate weight” on issues 
of foreign affairs and national security.  
 

(a) What do you believe is the “appropriate weight” that executive factual 
findings are entitled to on immigration issues? Does that weight shift 
when additional constitutional issues are presented, as in the 
Establishment Clause claims of Trump v. Hawaii? Is there any point at 
which evidence of unlawful pretext overrides a facially neutral 
justification of immigration policy? 
 
In Trump v. Hawaii, 138 S. Ct. 2392 (2018), the Supreme Court held, 
among other things, that the President’s Proclamation No. 9645 was 
lawfully issued under 8 U.S.C. § 1182(f).  The Court held that “even 
assuming that some form of review is appropriate, plaintiff’s attacks on 
the sufficiency of the President’s findings cannot be sustained” because 
the Proclamation “thoroughly describes the process, agency evaluations, 
and recommendations underlying the President’s chosen restrictions.”  Id. 
at 2409.  The Court also held that “plaintiff’s request for a searching 
inquiry into the persuasiveness of the President’s justifications is 
inconsistent with the broad statutory text and the deference traditionally 
accorded the President in this sphere.”  Id.  The decision in Trump v. 
Hawaii is binding Supreme Court precedent.  If confirmed, I would 
faithfully apply this precedent and all other precedents of the Supreme 
Court and Eleventh Circuit.  As a judicial nominee, it would not be 
appropriate for me to opine on abstract legal concepts that may require 
consideration and application in future cases. 

 

24. How would you describe the meaning and extent of the “undue burden” standard 
established by Planned Parenthood v. Casey for women seeking to have an abortion? 
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I am interested in specific examples of what you believe would and would not be an 
undue burden on the ability to choose. 
 
The Supreme Court held that an “undue burden” exists where “a state regulation has the 
purpose or effect of placing a substantial obstacle in the path of a woman seeking an 
abortion of a nonviable fetus.”  Planned Parenthood v. Casey, 505 U.S. 833, 877 (1992).  
In Whole Woman’s Health v. Hellerstadt, the Court further held that “unnecessary health 
regulations that have the purpose or effect of presenting a substantial obstacle to a woman 
seeking an abortion impose an undue burden on that right.”  136 S. Ct. 2292, 2309 
(2016).  I will apply Casey and all other Supreme Court precedent addressing abortion, if 
confirmed. 
 

25. Federal courts have used the doctrine of qualified immunity in increasingly broad ways, 
shielding police officers in particular whenever possible. In order to even get into court, a 
victim of police violence or other official abuse must show that an officer knowingly 
violated a clearly established constitutional right as specifically applied to the facts and 
that no reasonable officer would have acted that way. Qualified immunity has been used 
to protect a social worker who strip searched a four-year-old, a police officer who went to 
the wrong house, without even a search warrant for the correct house, and killed the 
homeowner, and many similar cases. 
 

(a) Do you think that the qualified immunity doctrine should be reined 
in? Has the “qualified” aspect of this doctrine ceased to have any 
practical meaning? Should there be rights without remedies? 
 
The doctrine of qualified immunity has repeatedly been applied by the 
Supreme Court.  See, e.g., San Francisco v. Sheehan, 135 S. Ct. 1765, 
1774 (2015).  I will apply this and all other Supreme Court and Eleventh 
Circuit precedent, if confirmed.  It is inappropriate for me to state a 
personal opinion on the merits of this doctrine as this issue routinely 
comes before the courts. 
 

26. Earlier this year, President Trump declared a national emergency in order to redirect 
funding toward the proposed border wall after Congress appropriated less money than 
requested for that purpose. This raised serious separation-of-powers concerns because the 
Executive Branch bypassed the congressional approval generally needed for 
appropriations. As a member of the Appropriations Committee, I take seriously 
Congress’s constitutional duty to decide how the government spends money.  
 

(a) With the understanding that you cannot comment on pending cases, 
are there situations when you believe a president can legitimately 
allocate funds for a purpose previously rejected by Congress?  
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I have not studied this issue previously.  In any case concerning a conflict 
between legislative and executive power, I would apply Supreme Court 
and Eleventh Circuit precedent regarding the specific powers at issue and 
the separation of powers. 
 

27. During Justice Kavanaugh’s confirmation hearing, he used partisan language to align 
himself with Senate Republicans. For instance, he accused Senate Democrats of exacting 
“revenge on behalf of the Clintons” and warned that “what goes around comes around.” 
The judiciary often considers questions that have a profound impact on different political 
groups. The Framers sought to address the potential danger of politically-minded judges 
making these decisions by including constitutional protections such as judicial 
appointments and life terms for Article III judges.  
 

(a) Do you agree that the Constitution contemplates an independent 
judiciary? Can you discuss the importance of judges being free from 
political influence?  

 
Yes, the Constitution creates an independent judiciary with protections to 
insulate judges from political influence.  These protections and the 
obligation that judges act independently and impartially, without favor to 
any interest beyond fair application of the law, are essential to the rule of 
law.  If confirmed, I will perform my role with fidelity to the judicial oath 
of office and the fundamental values of independence and impartiality. 
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Senator Dick Durbin 
Written Questions for Luck 

October 23, 2019 
 
For questions with subparts, please answer each subpart separately. 
 
Questions for Robert Luck 
 
1. On January 4, 2019, before you joined the Florida Supreme Court, the Court issued a 

decision in Glass v. Nationstar Mortgage, LLC allowing an award of attorneys’ fees to a 
borrower who prevailed in a foreclosure dispute against the mortgage industry.   
However, shortly after you and two other justices were appointed to the Supreme Court by 
Governor DeSantis, the Court granted a request for rehearing by the lender and, on April 18, 
2019, issued a one-page per curiam opinion withdrawing its January opinion.  In other words, 
the Court changed its ruling from three months earlier so that the mortgage industry would 
now win.  The Court’s April 18 opinion simply said that “upon further consideration, we 
conclude that jurisdiction was improvidently granted” and provided no further explanation as 
to why the January opinion was withdrawn. 

 
This looks like the state Supreme Court was simply changing precedent—almost 
immediately after three justices were appointed by a Republican governor—without even 
discussing the reasons for making this reversal.  Why did the Florida Supreme Court not 
even explain its decision to reverse this precedent that helped borrowers in mortgage 
disputes?   
 

Under the Florida Constitution, the Florida Supreme Court has only limited 
jurisdiction to review the decisions of the district courts of appeal, including those 
decisions “that expressly and directly conflict[] with a decision of another district 
court of appeal.”  Fla. Const. art. V, § 3(b)(3).  In Glass v. Nationstar Mortgage, LLC, 
268 So. 3d 676 (Fla. 2019), the Florida Supreme Court explained that while it 
“initially accepted review of the decision of the Fourth District Court of Appeal in 
[Glass] based on express and direct conflict with the decision of the First District 
Court of Appeal in [Williams] … [u]pon further consideration,” the Court concluded 
“that jurisdiction was improvidently granted.”  This is not unusual.  See, e.g., U.S. 
Bank Nat’l Ass’n v. Anthony-Irish, 256 So. 3d 800, 801 (Fla. 2018) (“U.S. Bank 
National Association seeks review of the decision of the Fifth District Court of 
Appeal in U.S. Bank National Ass’n v. Anthony-Irish, 204 So.3d 57 (Fla. 5th DCA 
2016), based on express and direct conflict. See art. V, § 3(b)(3), Fla. Const. We 
conclude that jurisdiction was improvidently granted. Accordingly, we hereby 
discharge jurisdiction and dismiss this case.”); Villasol Cmty. Dev. Dist. v. TC 12, 
LLC, 265 So. 3d 446 (Fla. 2018) (“Villasol Community Development District seeks 
review of the decision of the Fifth District Court of Appeal in Villasol Community 
Development District v. TC 12, LLC, 226 So.3d 854 (Fla. 5th DCA 2017) (table), on 
the ground that it expressly and directly conflicts with Provident Management Corp. 
v. City of Treasure Island, 796 So.2d 481 (Fla. 2001). After careful review, we 
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determine that review in this case has been improvidently granted. Accordingly, this 
case is hereby dismissed.”). 

 
2. You note in your questionnaire that after you graduated law school in 2004 and clerked in 

2005, you “worked as a law clerk/JD at Greenberg Traurig, P.C. in Miami from 2005 to 
2006.”  You also say in your questionnaire that you did not become a member of the Florida 
bar until 2006. 
 

a. Why did you work as a law clerk at the Greenberg Traurig law firm, instead of 
working as an attorney?   
 
I was hired by Greenberg Traurig as a law clerk rather than as an attorney because I 
was not yet a member of the Florida Bar.  
 

b. Did you take the bar exam prior to 2006?  If so, in which state?  
 

No. 
 
3.  

a. Do you believe that judges should be “originalist” and adhere to the original public 
meaning of constitutional provisions when applying those provisions today?   
 
The Supreme Court has considered the original public meaning of constitutional 
provisions when construing them.  See, e.g., Crawford v. Washington, 541 U.S. 36 
(2004).  But ultimately, lower court judges must follow the precedents of the Supreme 
Court.  See, e.g., Bosse v. Oklahoma, 137 S. Ct. 1, 2 (2016); Rodriguez de Quijas v. 
Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989).  Lower court judges must follow 
the Supreme Court’s precedents regardless of whether a given precedent is regarded as 
“originalist” in approach or not. 
 

b. If so, do you believe that courts should adhere to the original public meaning of the 
Foreign Emoluments Clause when interpreting and applying the Clause today?  To 
the extent you may be unfamiliar with the Foreign Emoluments Clause in Article I, 
Section 9, Clause 8, of the Constitution, please familiarize yourself with the Clause 
before answering.  The Clause provides that:  
 

…no Person holding any Office of Profit or Trust under [the United 
States], shall, without the Consent of the Congress, accept of any 
present, Emolument, Office, or title, of any kind whatever, from any 
King, Prince, or foreign State. 

 
I have not had occasion to study this Clause, its history, or any applicable 
precedents that may bear on it.  In addition, inasmuch as there is active or 
impending litigation concerning this Clause, as a judicial nominee it would 
not be appropriate for me to opine on this topic.  
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4. You say in your questionnaire that you have been a member of the Federalist 
Society since 2014.   
 

a. Why did you join the Federalist Society? 
 
I joined the Federalist Society because it is the most active voluntary 
bar association in South Florida in terms of inviting speakers from 
different backgrounds and viewpoints.  I enjoyed attending these talks 
and debates and learning about different sides of an issue. 
 

b. On January 24, 2019, the Tampa Bay Times reported that when 
Governor DeSantis was considering candidates for three Florida 
Supreme Court vacancies, the Federalist Society “screened the pool of 
justices DeSantis considered.”  The Times went on to note that 
“Federalist Society Executive Vice President Leonard Leo even flew 
down from Washington to Orlando to interview the 11 finalists for the 
three Florida vacancies.”  Did you meet with Leonard Leo as you 
were being considered for the Florida Supreme Court vacancies? 

 
Florida follows the Missouri Plan for selecting appellate judges.  A judicial 
nominating commission made up of nine members solicits applications for eligible 
attorneys, investigates and interviews the applicants, and selects three to six 
applicants as finalists for each open position.  The finalists are forwarded to the 
Governor, who selects among the finalists.  Governor-Elect DeSantis then had an 
advisory committee – made up of former general counsels to the governor, a former 
United States Senator, prominent litigators, and a transactional attorney – interview 
the finalists.  Mr. Leo was part of the advisory committee.  Finally, Governor-Elect 
DeSantis interviewed the finalists himself.  I met with the judicial nominating 
commission, the advisory committee, and Governor-Elect DeSantis, as part of the 
Florida Supreme Court application process. 

 
c. If the answer to (b) is yes, why did you meet with Leonard Leo? 

 
Please see my response to Question 4(b). 

 
d. If the answer to (b) is yes, was this the first time you had met with 

Leonard Leo? 
 
Yes. 

 
e. If the answer to (b) is yes, did Leonard Leo ask you about any topics 

or cases during your interview?  If so, which ones? 
 
Because it’s been ten months since the interview, and there were three 
interviews – one each for the judicial nominating commission, the 
advisory committee, and the Governor-Elect – I don’t recall what 
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questions I was asked by which interviewer.  But I know I was never 
asked by any interviewer about specific cases. 

 
f. If the answer to (b) is yes, did Mr. Leo ask you about your views on 

any issues during your interview?  If so, which ones?  
 
Please see my response to Question 4(e) 

 
g. If the answer to (b) is yes, did Mr. Leo at any point disclose who was 

contributing financially to his efforts to screen finalists for the 
Florida Supreme Court?   
 
No. 

 
h. If the answer to (b) is yes, did you at any point ask Mr. Leo whether 

any donors with interests before the Florida Supreme Court had 
helped fund his efforts?   
 
No.  
 

5. On May 21, The Washington Post reported that Leonard Leo is at the center of millions of 
dollars in dark money donations that are being used to influence the selection of judicial 
nominations.  The Post reported that Leo “defended the practice of taking money from 
donors whose identities are not publicly disclosed.”  The Post quoted Leo saying that his 
advocacy efforts “were all very much fueled by very wealthy people, and oftentimes wealthy 
people who chose to be anonymous.” 
 

a. Do you have any concerns about wealthy people or special interests making 
undisclosed donations to organizations that help choose judicial nominees?   
 
I am not aware of any donations in support of my nomination.  As a judicial nominee, 
it would also not be appropriate for me to opine on such political matters. 
 

b. Do you believe that undisclosed donors who support judicial nomination efforts 
should make their donations public so that judges can have full information 
when they make decisions about recusal in cases these donors may have an 
interest in? 
 
I am not aware of any such donations in support of my nomination.  As a judicial 
nominee, it would also not be appropriate for me to opine on such political matters.  If 
confirmed, I will evaluate all actual or potential conflicts under 28 U.S.C. § 455, the 
Code of Conduct for United States Judges, and any other application rules or 
guidelines.  I will also, as necessary and appropriate, consult with colleagues and 
ethics officials within the court system. 
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6. On January 31, the Orlando Sentinel published an article entitled “Federalist Society 
celebrates new, conservative-leaning Florida Supreme Court with fireworks at Walt Disney 
World.”  The article noted that you and four other Florida Supreme Court justices were 
scheduled to attend a Federalist Society VIP reception at the Disney World Yacht and Beach 
Club Resort shortly after your appointment to the Florida Supreme Court.  
 

a. Did you attend this event?  
 
Canon 4B of the Florida Code of Judicial Conduct states that, “A judge is encouraged 
to speak, write, lecture, teach and participate in other quasi-judicial activities 
concerning the law, the legal system, the administration of justice, and the role of the 
judiciary as an independent branch within our system of government ….”  The 
commentary to Canon 4B states that the “canon was clarified in order to encourage 
judges to engage in activities to improve the law, the legal system, and the 
administration of justice.  As a judicial officer and person specially learned in the law, 
a judge is in a unique position to contribute to the improvement of the law, the legal 
system, and the administration of justice, including, but not limited to, the 
improvement of the role of the judiciary as an independent branch of government, the 
revision of substantive and procedural law, the improvement of criminal and juvenile 
justice, and the improvement of justice in the areas of civil, criminal, family, 
domestic violence, juvenile dependency, probate and motor vehicle law.  To the 
extent that time permits, a judge is encouraged to do so, either independently or 
through a bar association, judicial conference or other organization dedicated to the 
improvement of the law.”  Consistent with Canon 4B, and my role as a justice on the 
highest court of the state, I attended the two-day Florida Chapters Conference of the 
Federalist Society, which included in the reception, in late January and early 
February.  Those same months, I also attended events hosted by the Florida Bar, the 
Dade County Bar Association, the Florida Association of Women Lawyers – Miami-
Dade Chapter, the Cuban American Bar Association, the Florida Supreme Court 
Historical Society, the Florida Court Personnel Institute and the Florida Supreme 
Court Teachers’ Institute. 
 

b. If the answer to (a) is yes, did you meet any Federalist Society donors at this 
event? 
 
Not that I am aware of.   

 
c. If the answer to (a) is yes, do you know if any of the attendees at this event were 

involved in matters pending before the Florida Supreme Court? 
 

Hundreds of lawyers and judges throughout the state attended the Florida Chapters 
Conference and the other events I mentioned in Question 6(a).  As with all legal 
events that I attend consistent with Canon 4B, there are lawyers in attendance who 
may be litigating cases in front of the Florida Supreme Court.   
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c. If the answer to (a) is yes, did you think it was appropriate for you to attend this 
conference after Leonard Leo had reportedly interviewed you for your current 
position? 
 
Please see my response to Question 6(a). 

 
7. Prior to your appointment to the Florida Supreme Court, the Court decided to grant review of 

a case, City of Miami Beach v. Florida Retail Federation, in which the intermediate appellate 
court had invalidated on preemption grounds a local minimum wage ordinance that set a 
higher wage than state law.   But in February 2019, after your appointment, the Supreme 
Court reversed its decision and dismissed the appeal, which effectively ended the chances for 
workers in Miami Beach to save this higher minimum wage ordinance.  Why did the 
Supreme Court change its mind and reverse its decision to grant review in this case? 

 
I dissented from the Court’s decision to discharge jurisdiction.  City of Miami Beach v. Fla. 
Retail Fed’n, Inc., No. SC17-2284, 2019 WL 446549, at *1 (Fla. Feb. 5, 2019).  I don’t know 
why other members of the Court voted to discharge jurisdiction, but the exercise of 
jurisdiction is a highly discretionary decision that involves a number of individual factors. 

 
8. Do you believe that a child is capable of fairly representing himself or herself in court 

without counsel in a legal proceeding, for example an immigration proceeding? 
 
I have not had occasion to study this issue closely, but my understanding is that Federal Rule 
of Civil Procedure 17(c) allows a general guardian, committee, conservator, or fiduciary to 
sue or defend on behalf of a minor, and if a minor does not have an appointed representative 
the minor may sue by a next friend or by a guardian ad litem.  The rule requires a court to 
appoint a guardian ad litem or issue another appropriate order to protect a minor who is 
unrepresented in an action. 

 
9.  

a. Is waterboarding torture? 
 
I have not had occasion to study this issue closely, but my understanding is that 
waterboarding would constitute torture when intentionally used “to inflict severe physical 
or mental pain or suffering.”  18 U.S.C. § 2304(1) (defining “torture”) 
 

b. Is waterboarding cruel, inhuman and degrading treatment?  
 
I have not had occasion to study this issue closely, but my understanding is that under 42 
U.S.C. § 2000dd-2(a)(2), no person in the custody or under the control of the United 
States government may be subject to any interrogation technique not authorized in the 
Army Field Manual.  It is also my understanding that the Army Field Manual does not 
authorize waterboarding.  
 

c. Is waterboarding illegal under U.S. law? 
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I am aware that, in connection with his recent confirmation proceedings, Attorney 
General William P. Barr acknowledged that “section 1045 of the National Defense 
Authorization Act for Fiscal Year 2016 [42 U.S.C. § 2000dd-2] prohibits the use of 
waterboarding on any person in U.S. custody.”  He explained that “statute clarifies that 
no individual in U.S. custody may be subjected to any interrogation technique that is not 
authorized or listed in the Army Field Manual, and its prohibits the Army Field Manual 
from including techniques involving the use or threat of force.”   

 
10.  

a. Do you have any concerns about outside groups or special interests making 
undisclosed donations to front organizations like the Judicial Crisis Network in 
support of your nomination?   Note that I am not asking whether you have solicited 
any such donations, I am asking whether you would find such donations to be 
problematic.  
 
I am not aware of any such donations in support of my nomination.  As a judicial 
nominee, it would also not be appropriate for me to opine on such political matters. 
 

b. If you learn of any such donations, will you commit to call for the undisclosed 
donors to make their donations public so that if you are confirmed you can have full 
information when you make decisions about recusal in cases that these donors may 
have an interest in? 
 
I am not aware of any such donations in support of my nomination.  As a judicial  
nominee, it would also not be appropriate for me to opine on such political matters.  If 
confirmed, I will evaluate all actual or potential conflicts under 28 U.S.C. § 455, the 
Code of Conduct for United States Judges, and any other application rules or guidelines.  
I will also, as necessary and appropriate, consult with colleagues and ethics officials 
within the court system. 
 

c. Will you condemn any attempt to make undisclosed donations to the Judicial Crisis 
Network on behalf of your nomination?    
 
Please see my responses to Questions 10(a) and 10(b). 
 

11.  
a. Do you interpret the Constitution to authorize a president to pardon himself?   

 
I have not researched this issue.  In addition, as a judicial nominee, it would not be 
appropriate for me to opine on hypothetical issues that may require consideration in 
future cases. 
 

b. What answer does an originalist view of the Constitution provide to this question?   
 

Please see my response to Question 11(b). 

Case: 20-12003     Date Filed: 07/15/2020     Page: 27 of 58 



Nomination of Robert J. Luck 
to the United States Court of Appeals for the Eleventh Circuit 

Questions for the Record  
Submitted October 23, 2019 

 
QUESTIONS FROM SENATOR WHITEHOUSE 

 
1. A Washington Post report from May 21, 2019 (“A conservative activist’s behind-the-scenes 

campaign to remake the nation’s courts”) documented that Federalist Society Executive Vice 
President Leonard Leo raised $250 million, much of it contributed anonymously, to influence the 
selection and confirmation of judges to the U.S. Supreme Court, lower federal courts, and state 
courts.  If you haven’t already read that story and listened to recording of Mr. Leo published by 
the Washington Post, I request that you do so in order to fully respond to the following 
questions.   

a. Have you read the Washington Post story and listened to the associated recordings of Mr. 
Leo?   
 
As requested, I read the story and watched the video before responding to this request. 
 

b. Do you believe that anonymous or opaque spending related to judicial nominations of the 
sort described in that story risk corrupting the integrity of the federal judiciary?  
 
Judicial independence and impartiality are fundamental and essential principles 
underlying the American judicial system.  Otherwise, as a judicial nominee, it is 
inappropriate for me to opine on political matters related to the nomination and 
confirmation of federal judges. 

 
c. Mr. Leo was recorded as saying: “We’re going to have to understand that judicial 

confirmations these days are more like political campaigns.”  Is that a view you 
share?  Do you believe that the judicial selection process would benefit from the same 
kinds of spending disclosures that are required for spending on federal elections?  If not, 
why not?   
 
Please see my response to Question 1(b). 

 
d. Do you have any knowledge of Leonard Leo, the Federalist Society, or any of the entities 

identified in that story taking a position on, or otherwise advocating for or against, your 
judicial nomination?  If you do, please describe the circumstances of that advocacy. 
 
I am not aware of any such advocacy. 
 

e. As part of this story, the Washington Post published an audio recording of Leonard Leo 
stating that he believes we “stand at the threshold of an exciting moment” marked by a 
“newfound embrace of limited constitutional government in our country [that hasn’t 
happened] since before the New Deal.”  Do you share the beliefs espoused by Mr. Leo in 
that recording?   
 
I believe the federal judiciary has a defined role as one of the three branches of 
government established by the Constitution.  Otherwise, as a judicial nominee, this 
question poses a political issue on which it is inappropriate for me to comment. 
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2. During his confirmation hearing, Chief Justice Roberts likened the judicial role to that of a 
baseball umpire, saying “'[m]y job is to call balls and strikes and not to pitch or bat.”  

a. Do you agree with Justice Roberts’ metaphor? Why or why not? 
 

I agree with the point of the metaphor that a federal judge’s role is strictly to apply the 
law to the facts of the case, without favor or preference to any party. 

 
b. What role, if any, should the practical consequences of a particular ruling play in a 

judge’s rendering of a decision? 
 
In general, a judge should not consider the practical consequences when considering how 
to rule in a case.  In limited circumstances, however, Supreme Court and Circuit 
precedent, and applicable statutory provisions, might require a judge to engage in such 
consideration, for example, when deciding whether a party would suffer irreparable harm 
if a stay or preliminary injunction were not issued. 
 

3. Federal Rule of Civil Procedure 56 provides that a court “shall grant summary judgment if the 
movant shows that there is no genuine dispute as to any material fact” in a case. Do you agree 
that determining whether there is a “genuine dispute as to any material fact” in a case requires a 
trial judge to make a subjective determination? 
 
Rule 56 requires a court to grant summary judgment is there is no “genuine dispute as to any 
material fact,” and the Supreme Court has held that whether there is a “genuine dispute” depends 
on whether “the evidence is such that a reasonable jury could return a verdict for the nonmoving 
party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  The Supreme Court has held 
that a “reasonable jury” standard is objective, not subjective.  See Professional Real Estate 
Investors, Inc. v. Columbia Pictures Indus., 508 U.S. 49, 61 (1993). 

 
4. During Justice Sotomayor’s confirmation proceedings, President Obama expressed his view that a 

judge benefits from having a sense of empathy, for instance “to recognize what it’s like to be a 
young teenage mom, the empathy to understand what it's like to be poor or African-American or 
gay or disabled or old.”  

a. What role, if any, should empathy play in a judge’s decision-making process? 
 
A judge’s decision must be governed exclusively by the law and the facts and cannot be 
affected by sympathy for one party or another.  That obligation is embodied in the 
judge’s oath to “administer justice without respect to persons.”  28 U.S.C. § 453.  
Empathy can play an important role, however, in reminding a judge of the importance of 
being respectful to litigants; of giving all parties a full and fair hearing; and of working 
hard to ensure that parties receive a ruling that is based on the law and not on an 
individual judge’s personal preferences. 
 

b. What role, if any, should a judge’s personal life experience play in his or her decision-
making process? 
 
Different judges may have developed expertise in particular areas of the law over their 
years of practice, which will asset them in more readily evaluating cases that arise in 
those areas.  Judges should always strive to attain a full understanding of the factual and 
legal issues that arise in any case that comes before them to ensure that each litigant 
obtains a decision that is grounded in the law and facts. 
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5. In her recent book, The Chief, Supreme Court reporter Joan Biskupic documents the Court’s 
decision-making process in NFIB v. Sebelius, the landmark case concerning the constitutionality 
of the Affordable Care Act’s individual mandate and Medicaid expansion plan.  Biksupic 
reported that the final votes, 5-4 to uphold the individual mandate as a valid exercise of the taxing 
clause, and 7-2 to curtail the Medicaid plan, “came after weeks of negotiations and trade-offs 
among the justices.”   

a. In your view, what is the role of negotiating with other judges when deliberating on a 
case? 
 
Appellate judges must discuss, and even debate, the legal issues presented in a case as 
part of the decision-making process as they reach agreement on the decision and the 
reasoning of the decision.  These discussions must focus on governing law, including 
precedent, and not on outside considerations.  Through this process, the panel members 
identify which judge will author the opinion for the court and whether any panel 
members will write a concurring or dissenting opinion. 
 

b. As a judge, under what circumstances would you consider conditioning your vote in one 
case or on one issue in a case on your vote, or the vote of a colleague’s, in another? 
 
Every case must be decided on its own merits.  I would not condition or trade my vote in 
one case based on the outcome of any other case. 
   

c. Are there aspects or principles of your judicial philosophy that you consider non-
negotiable?  For example, if you consider yourself an originalist are there circumstances 
in which you might stray from the result dictated by that philosophy? 
 
I think it is non-negotiable for a lower court judge to faithfully apply binding precedent 
of the Supreme Court and the applicable Circuit, regardless of what the judge’s personal 
views might be. 

 
6. In your view, is it ever appropriate for a judge to ignore, disregard, refuse to implement, or issue 

an order that is contrary to an order from a superior court? 
 
No. 
 

7. The Seventh Amendment ensures the right to a jury “in suits at common law.”  
a. What role does the jury play in our constitutional system? 

 
The right to a jury trial is a bedrock principle in the American judicial system.  The 
Declaration of Independence listed denial of the right to jury trial as one of the grievances 
against England that justified separation, and the Constitution enshrines the right to jury 
trial in both criminal and civil cases.  U.S. Const. amends. V, VI, VII.  The role of the 
jury is to decide the facts of the case and, in so doing, serve as a check on the power of 
government. 
 

b. Should the Seventh Amendment be a concern to judges when adjudicating issues related 
to the enforceability of mandatory pre-dispute arbitration clauses? 
 
As a judicial nominee, it would not be appropriate for me to express a view on issues that 
are likely to be the subject of litigation. 
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c. Should an individual’s Seventh Amendment rights be a concern to judges when 
adjudicating issues surrounding the scope and application of the Federal Arbitration Act? 
 
Please see my response to question 7(b). 
 

8. What do you believe is the proper role of an appellate court with respect to fact-finding? 
 
Generally, federal appellate courts are not fact-finding bodies and are bound by the factual record 
developed in trial courts or administrative proceedings. 
 

9. Do you believe fact-finding, if done by appellate courts, has the potential to undermine the 
adversarial process? 
 
Yes. 
 

10. What deference do congressional fact-findings merit when they support legislation expanding or 
limiting individual rights? 
 
The Supreme Court addressed this issue most recently in Whole Woman’s Health v. Hellerstedt, 
and held that courts “must review legislative ‘fact finding under a deferential standard’” but not 
give them “‘dispositive weight.’”  136 S. Ct. 2292, 2310 (2016) (citations omitted).  I will apply 
this and all other Supreme Court and Eleventh Circuit precedent addressing this issue, if 
confirmed.  

 
11. Earlier this year, the Federal Judiciary’s Committee on the Codes of Conduct issued “Advisory 

Opinion 116: Participation in Educational Seminars Sponsored by Research Institutes, Think 
Tanks, Associations, Public Interest Groups, or Other Organizations Engaged in Public Policy 
Debates.”  I request that before you complete these questions you review that Advisory Opinion.   

a. Have you read Advisory Opinion #116? 
 
Yes. 
 

b. Prior to participating in any educational seminars covered by that opinion will you 
commit to doing the following? 

i. Determining whether the seminar or conference specifically targets judges or 
judicial employees.  

ii. Determining whether the seminar is supported by private or otherwise 
anonymous sources.  

iii. Determining whether any of the funding sources for the seminar are engaged in 
litigation or political advocacy.  

iv. Determining whether the seminar targets a narrow audience of incoming or 
current judicial employees or judges. 

v. Determining whether the seminar is viewpoint-specific training program that will 
only benefit a specific constituency, as opposed to the legal system as a whole.  

If confirmed, I commit to comply with the Code of Judicial Conduct, including the 
obligation to avoid impropriety or the appearance of impropriety.  I will evaluate my 
participation in any activity to ensure compliance with my ethical and legal obligations.  
If I have any question about whether any activity complies with the Code of Judicial 
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Conduct I will consult with the ethics attorneys at the Administrative Office of the U.S. 
Courts. 

c. Do you commit to not participate in any educational program that might cause a neutral 
observer to question whether the sponsoring organization is trying to gain influence with 
participating judges?  
 
Please see my response to Question 11(b). 
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Senate Judiciary Committee 
 “Nominations” 

Questions for the Record 
Senator Amy Klobuchar 

 
Questions for Justice Robert Luck, nominee to be U.S. Circuit Judge for the Eleventh Circuit 
In the 2017 case Miccosukee Tribe of Indians v. Lewis Tein, you wrote an opinion in which you 
expressed skepticism about tribal sovereign immunity, describing the doctrine as “a policy 
choice” and questioned “the wisdom of perpetuating the doctrine.”  
• What is your view of the role that the principles of tribal sovereignty, treaty rights, and the 

federal trust responsibility play in our legal system?  
 
Tribal immunity is a matter of federal law.  The quote, “[t]here are reasons to doubt the 
wisdom of perpetuating the doctrine,” is from the United States Supreme Court in Kiowa 
Tribe of Oklahoma v. Mfg. Techs., Inc., 523 U.S. 751, 758 (1998).  There, the Court 
explained that the doctrine “can harm those who are unaware that they are dealing with a 
tribe, who do not know of tribal immunity, or who have no choice in the matter, as in the 
case of tort victims.” Id.  “[A]n Indian tribe is subject to suit only where Congress has 
authorized the suit or the tribe has waived its immunity.”  Id. at 754.  If I am confirmed, I 
will follow all precedents of the United States Supreme Court and the Eleventh Circuit Court 
of Appeals regarding tribal immunity. 

 
As a state court judge, you presided over a number of criminal proceedings. I cosponsored the First 
Step Act, which provides greater discretion to trial judges in sentencing low-level drug offenders.  
• What principles will guide your review of lower court sentencing decisions if you are 

confirmed?  
 

The Eleventh Circuit Court of Appeals has developed a two-step process for reviewing 
sentences from the district courts: “In reviewing the reasonableness of a sentence, we follow 
a two-step process.  We first ensure the sentence was procedurally reasonable by reviewing 
whether, among other things, the District Court miscalculated the guideline range.  We then 
determine whether the sentence is substantively reasonable in light of the totality of the 
circumstances and the 18 U.S.C. § 3553(a) factors.”  United States v. Fox, 926 F.3d 1275, 
1278 (11th Cir. 2019) (citations omitted).  I will follow the precedents from the Supreme 
Court and the Eleventh Circuit on sentencing, and any changes made by the First Step Act, if 
confirmed. 
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Nomination of Robert J. Luck, to be United States Circuit Judge  
for the Eleventh Circuit 
Questions for the Record 

Submitted October 23, 2019 
 

QUESTIONS FROM SENATOR COONS 
 

1. With respect to substantive due process, what factors do you look to when a case requires 
you to determine whether a right is fundamental and protected under the Fourteenth 
Amendment? 
a. Would you consider whether the right is expressly enumerated in the Constitution? 

 
Yes, a right expressly stated in the Constitution is protected from federal interference 
by the clause enumerating the right and may be protected from state interference 
under the Supreme Court’s Fourteenth Amendment incorporation doctrine.  See, e.g., 
McDonald v. City of Chicago, 561 U.S. 742 (2010).  I would apply all precedent 
relevant to the right at issue. 
 

b. Would you consider whether the right is deeply rooted in this nation’s history and 
tradition?  If so, what types of sources would you consult to determine whether a right 
is deeply rooted in this nation’s history and tradition?  
 
Yes.  In Washington v. Glucksberg, 521 U.S. 702 (1997), the Supreme Court held that 
fundamental rights are those that are “deeply rooted in this Nation’s history and 
tradition.”  I would apply this precedent and consider the sources relied on by the 
Supreme Court. 
 

c. Would you consider whether the right has previously been recognized by Supreme 
Court or circuit precedent?  What about the precedent of another court of appeals?  
 
I would apply the binding precedent from the Supreme Court and Eleventh Circuit 
regarding the right at issue.  I would also evaluate decisions from other circuits for 
their persuasive value.  See Drummond Co., Inc. v. Conrad & Scherer, LLP, 885 F.3d 
1324, 1328 (11th Cir. 2018) (“Following our precedent and persuasive decisions from 
other circuits, we conclude that the crime-fraud exception may defeat work product 
protection in this circumstance.”). 
 

d. Would you consider whether a similar right has previously been recognized by 
Supreme Court or circuit precedent? 
 
Yes. 
 

e. Would you consider whether the right is central to “the right to define one’s own 
concept of existence, of meaning, of the universe, and of the mystery of human life”?  
See Planned Parenthood v. Casey, 505 U.S. 833, 581 (1992); Lawrence v. Texas, 539 
U.S. 558, 574 (2003) (quoting Casey). 
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As an inferior court judge, I would follow all binding Supreme Court and Eleventh 
Circuit precedent, including Lawrence and Casey. 
 

f. What other factors would you consider? 
 
I would consider all factors recognized by the Supreme Court and Eleventh Circuit. 

 
2. Does the Fourteenth Amendment’s promise of “equal protection” guarantee equality 

across race and gender, or does it only require racial equality? 
 
The Supreme Court has held that the Fourteenth Amendment’s Equal Protection clause 
applies to gender as well as race.  United States v. Virginia, 518 U.S. 515, 532 (1996). 
 
a. If you conclude that it does require gender equality under the law, how do you 

respond to the argument that the Fourteenth Amendment was passed to address 
certain forms of racial inequality during Reconstruction, and thus was not intended to 
create a new protection against gender discrimination? 
 
If confirmed, I will apply Supreme Court precedent.  Arguments that are contrary to 
binding precedent will not dictate my decision. 
 

b. If you conclude that the Fourteenth Amendment has always required equal treatment 
of men and women, as some originalists contend, why was it not until 1996, in United 
States v. Virginia, 518 U.S. 515 (1996), that states were required to provide the same 
educational opportunities to men and women? 
 
I understand that United States v. Virginia was not the first time that the Supreme 
Court struck down a gender-based classification relating to educational opportunities.  
See Miss. Univ. for Women v. Hogan, 458 U.S. 718 (1982).  I don’t know why there 
was not an earlier challenge to Virginia Military Institute’s former male-only 
admission policy. 
 

c. Does the Fourteenth Amendment require that states treat gay and lesbian couples the 
same as heterosexual couples?  Why or why not? 
 
In Obergefell v. Hodges, the Supreme Court held that same-sex couples be afforded 
the right to marry “on the terms as accorded to couples of the opposite sex.”  135 S. 
Ct. 2584, 2607 (2015).  If confirmed as an inferior court judge, I would follow all 
binding Supreme Court and Eleventh Circuit precedent regarding the Fourteenth 
Amendment. 
 

d. Does the Fourteenth Amendment require that states treat transgender people the same 
as those who are not transgender?  Why or why not? 
 
The Fourteenth Amendment guarantees that no State may “deny to any person within 
its jurisdiction the equal protection of the law.”  That constitutional protection 
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extends to all persons.  As a sitting judge and nominee, it would not be appropriate 
for me to comment on the merits of a matter pending or impending in any court. 

 
3. Do you agree that there is a constitutional right to privacy that protects a woman’s right 

to use contraceptives? 
 
The Supreme Court has recognized this right in Griswold v. Connecticut, 381 U.S. 479 
(1965), and Eisenstadt v. Baird, 405 U.S. 438 (1972).  If confirmed, I will faithfully 
apply this precedent. 
 
a. Do you agree that there is a constitutional right to privacy that protects a woman’s 

right to obtain an abortion? 
 
The Supreme Court has recognized this right in Roe v. Wade, 410 U.S. 113 (1973) 
and its progeny.  If confirmed, I will faithfully apply this precedent. 
 

b. Do you agree that there is a constitutional right to privacy that protects intimate 
relations between two consenting adults, regardless of their sexes or genders? 
 
The Supreme Court has recognized this right in Lawrence v. Texas, 539 U.S. 558 
(2003).  If confirmed, I will faithfully apply this precedent. 
 

c. If you do not agree with any of the above, please explain whether these rights are 
protected or not and which constitutional rights or provisions encompass them. 
 
Please see my responses to Questions 3, 3(a), and 3(b). 

 
4. In United States v. Virginia, 518 U.S. 515, 536 (1996), the Court explained that in 1839, 

when the Virginia Military Institute was established, “[h]igher education at the time was 
considered dangerous for women,” a view widely rejected today.  In Obergefell v. 
Hodges, 135 S. Ct. 2584, 2600-01 (2015), the Court reasoned, “As all parties agree, many 
same-sex couples provide loving and nurturing homes to their children, whether 
biological or adopted.  And hundreds of thousands of children are presently being raised 
by such couples. . . .  Excluding same-sex couples from marriage thus conflicts with a 
central premise of the right to marry.  Without the recognition, stability, and 
predictability marriage offers, their children suffer the stigma of knowing their families 
are somehow lesser.”  This conclusion rejects arguments made by campaigns to prohibit 
same-sex marriage based on the purported negative impact of such marriages on children. 
a. When is it appropriate for judges to consider evidence that sheds light on our 

changing understanding of society? 
 
If confirmed as an inferior court judge, I will fulfill my duty to observe and apply all 
binding Supreme Court and Eleventh Circuit precedent, and when applicable 
precedent makes it appropriate to consider such evidence, I will do so in accordance 
with controlling precedent. 
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b. What is the role of sociology, scientific evidence, and data in judicial analysis? 
 
Under Federal Rule of Evidence 702, as well as precedent in the Daubert v. Merrell 
Dow Pharms., 509 U.S. 579 (1993), line of cases, expert opinions from these 
disciplines may be admissible into evidence. 

 
5. In the Supreme Court’s Obergefell opinion, Justice Kennedy explained, “If rights were 

defined by who exercised them in the past, then received practices could serve as their 
own continued justification and new groups could not invoke rights once denied.  This 
Court has rejected that approach, both with respect to the right to marry and the rights of 
gays and lesbians.”   
a. Do you agree that after Obergefell, history and tradition should not limit the rights 

afforded to LGBT individuals? 
 
If confirmed, I would faithfully discharge my duty to apply all Supreme Court and 
Eleventh Circuit precedents, including Obergefell.  To the extent that the question 
relates to issues that may be the subject to pending or impending litigation, it would 
be inappropriate for me as a sitting state court justice and judicial nominee to make 
any further comment.   
 

b. When is it appropriate to apply Justice Kennedy’s formulation of substantive due 
process? 
 
Please see my response to question 5(a). 

 
6. You are a member of the Federalist Society, a group whose members often advocate an 

“originalist” interpretation of the Constitution.   
a. In his opinion for the unanimous Court in Brown v. Board of Education, 347 U.S. 483 

(1954), Chief Justice Warren wrote that although the “circumstances surrounding the 
adoption of the Fourteenth Amendment in 1868 . . . cast some light” on the 
amendment’s original meaning, “it is not enough to resolve the problem with which 
we are faced.  At best, they are inconclusive . . . .  We must consider public education 
in the light of its full development and its present place in American life throughout 
the Nation.  Only in this way can it be determined if segregation in public schools 
deprives these plaintiffs of the equal protection of the laws.”  347 U.S. at 489, 490-93.  
Do you consider Brown to be consistent with originalism even though the Court in 
Brown explicitly rejected the notion that the original meaning of the Fourteenth 
Amendment was dispositive or even conclusively supportive? 
 
This is a topic for academic debate among legal scholars.  See, e.g., Robert H. Bork, 
The Tempting of America 76 (1990) (“[T]he result in Brown is consistent with, 
indeed is compelled by, the original understanding of the fourteenth amendment’s 
equal protection clause.”). If confirmed as an inferior court judge, I will follow all 
binding Supreme Court and Eleventh Circuit precedent regarding Brown and its 
progeny.  
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b. How do you respond to the criticism of originalism that terms like “‘the freedom of 
speech,’ or ‘equal protection,’ or ‘due process of law’ are not precise or self-
defining”?  Robert Post & Reva Siegel, Democratic Constitutionalism, National 
Constitution Center, https://constitutioncenter.org/interactive-constitution/white-
papers/democratic-constitutionalism (last visited Oct. 22, 2019).  
 
Please see my response to Question 6(a). 
 

c. Should the public’s understanding of a constitutional provision’s meaning at the time 
of its adoption ever be dispositive when interpreting that constitutional provision 
today?  
 
The Supreme Court and the Eleventh Circuit have issued numerous decisions 
regarding different constitutional provisions.  In some of these, the Supreme Court 
has carefully considered the original public meaning of the constitutional text, and 
found that to be dispositive.  See, e.g., District of Columbia v. Heller, 554 U.S. 570, 
626 (2008).  If confirmed, I would be obliged to follow all Supreme Court and 
Eleventh Circuit precedent, regardless of whether they rely on the original public 
meaning of the constitutional text. 
 

d. Does the public’s original understanding of the scope of a constitutional provision 
constrain its application decades later?   
 
Yes, if dictated by Supreme Court precedent.  See, e.g., District of Columbia v. 
Heller, 554 U.S. 570 (2008). 
 

e. What sources would you employ to discern the contours of a constitutional provision? 
 
If confirmed, I would follow Supreme Court and Eleventh Circuit precedent 
regarding what sources are properly considered in applying constitutional provisions 
in cases brought before the court. 

 
7. In Deutsche Bank Trust Co. Americas v. Beauvais, 188 So.3d 938 (Fla. 3d DCA 2016), 

the court of appeals reversed the trial court after withdrawing its prior opinion.  The 
dissenting opinion stated that the majority’s “two holdings [were] inconsistent with each 
other,” and, “when taken together, these holdings effectively rewrite Florida statute of 
limitations jurisprudence in foreclosure cases.”   
a. Please explain when it is appropriate for a court to withdraw its prior opinion to 

overrule a trial court and a unanimous panel opinion. 
 
I was not serving on Florida’s Third District Court of Appeal when it decided 
Beauvais.  The Beauvais panel opinion was decided in 2014.  The en banc court 
issued its opinion in 2016.  I did not join the Third District Court of Appeal until 
February 2017.  That said, in Florida, a district court of appeal can rehear a case that 
was decided by a panel where a majority of the en banc court agrees that the “case or 
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issue is of exceptional importance” or an en banc decision is “necessary to maintain 
uniformity in the court’s decisions.”  Fla. R. App. P. 9.331(a). 
 

b. In general, should a court attempt to reconcile existing precedents, rather than read a 
precedent broadly to overturn decades of jurisprudence? 
 
The Eleventh Circuit has said that “[t]he holdings of a prior decision can reach only 
as far as the facts and circumstances frame the precise issue presented in that case.”  
Chavers v. Sec’y, Fla. Dep’t of Corr., 468 F.3d 1273, 1275 (11th Cir. 2006).  If 
confirmed, I will follow Supreme Court and Eleventh Circuit precedent on how 
broadly to read prior decisions and if and how to reconcile them.  
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Questions for the Record for Robert J. Luck 
From Senator Mazie K. Hirono 

 
1. As part of my responsibility as a member of the Senate Judiciary Committee and to ensure 

the fitness of nominees, I am asking nominees to answer the following two questions:  

a. Since you became a legal adult, have you ever made unwanted requests for sexual 
favors, or committed any verbal or physical harassment or assault of a sexual 
nature?  

No. 

b. Have you ever faced discipline, or entered into a settlement related to this kind of 
conduct?  

No. 

2. Prior nominees before the Committee have spoken about the importance of training to help 
judges identify their implicit biases.   

a. Do you agree that training on implicit bias is important for judges to have? 

Judges are duty-bound to decide cases without regard to bias, prejudice, or preference.  I 
agree that training to help judges understand and fulfill this obligation is important. 

b. Have you ever taken such training? 

Yes. 

c. If confirmed, do you commit to taking training on implicit bias? 

If confirmed, I will participate in any training opportunities offered to assist me in 
learning my role and performing to the best of my ability. 

3. After you were appointed as a Florida Supreme Court Justice in January 2019, you withdrew 
a prior Florida Supreme Court opinion that had been issued just a few days before your 
appointment. In Glass v. Nationstar Mortgage, LLC, the prior composition of the Supreme 
Court had held that a borrower who was the prevailing party in a foreclosure action was 
entitled to attorney’s fees. But merely four months later, you decided to change Florida 
Supreme Court precedent in favor of the mortgage industry, by joining an opinion that 
withdrew the prior precedent without explanation. According to Law.com, an attorney in 
Florida who has practiced foreclosure defense and real estate law for 32 years, and who had 
filed an amicus brief in this case, described your withdrawal of precedent as follows: “I have 
never in my lifetime seen a Supreme Court do what this Supreme Court is doing in Glass.” 
He added, “For the new judges to undo what the old judges have done is very unusual and, I 
would say, disturbing. . . . They effectively put into question the integrity of the process, and 
they should never, ever do that.” 
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a. Do you believe undoing prior state Supreme Court precedent is a significant 
decision that warrants explanation?  If so, why did you fail to explain the reasoning 
behind your decision to withdraw the prior precedent in Glass? 

Under the Florida Constitution, the Florida Supreme Court has only limited jurisdiction 
to review the decisions of the district courts of appeal, including those decisions “that 
expressly and directly conflict[] with a decision of another district court of appeal.”  Fla. 
Const. art. V, § 3(b)(3).  In Glass v. Nationstar Mortgage, LLC, 268 So. 3d 676 (Fla. 
2019), the Florida Supreme Court explained that while it “initially accepted review of the 
decision of the Fourth District Court of Appeal in [Glass] based on express and direct 
conflict with the decision of the First District Court of Appeal in [Williams] … [u]pon 
further consideration,” the Court concluded “that jurisdiction was improvidently 
granted.”  This is not unusual.  See, e.g., U.S. Bank Nat’l Ass’n v. Anthony-Irish, 256 So. 
3d 800, 801 (Fla. 2018) (“U.S. Bank National Association seeks review of the decision of 
the Fifth District Court of Appeal in U.S. Bank National Ass’n v. Anthony-Irish, 204 
So.3d 57 (Fla. 5th DCA 2016), based on express and direct conflict. See art. V, § 3(b)(3), 
Fla. Const. We conclude that jurisdiction was improvidently granted. Accordingly, we 
hereby discharge jurisdiction and dismiss this case.”); Villasol Cmty. Dev. Dist. v. TC 12, 
LLC, 265 So. 3d 446 (Fla. 2018) (“Villasol Community Development District seeks 
review of the decision of the Fifth District Court of Appeal in Villasol Community 
Development District v. TC 12, LLC, 226 So.3d 854 (Fla. 5th DCA 2017) (table), on the 
ground that it expressly and directly conflicts with Provident Management Corp. v. City 
of Treasure Island, 796 So.2d 481 (Fla. 2001). After careful review, we determine that 
review in this case has been improvidently granted. Accordingly, this case is hereby 
dismissed.”). 

b. Do you think it is proper, for justices to undo, without explanation, prior precedent 
decided by a different composition of justices?  

See my response to question 3(a). 

c. In your view, what factors or criteria are relevant in determining whether to reverse 
or undo prior precedent? 

It is never appropriate for a lower court to depart from Supreme Court precedent.  In the 
Eleventh Circuit Court of Appeals, a panel is “bound to follow a prior panel’s holding 
unless and until it is overruled or undermined to the point of abrogation by an opinion of 
the Supreme Court or of this Court sitting en banc.”  United States v. Gillis, 938 F.3d 
1181, 1198 (11th Cir. 2019). 

d. In your view, how important is it for a judge to avoid putting the integrity of the 
judicial process in question?  

Canon 1 of the Florida Code of Judicial Conduct states that “A judge should participate 
in establishing, maintaining, and enforcing high standards of conduct, and shall 
personally observe those standards so that the integrity and independence of the judiciary 
may be preserved.” 
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4. When a Senator asks about a nominee’s personal views on a topic, about their involvement in 
certain organizations or their decisions to advocate for certain points of view, they tell us that 
those parts of their records do not matter, that as judges they will simply “follow the law.” 
Cases, however, are so infrequently decided by the direct application of legal precedent that 
at some point, as one nominee told us, “judging kicks in.”  

a. Do you acknowledge that there will be times on the bench, that a judge does bring 
personal experiences and views to bear on their decisions?  

Different judges may have developed expertise in particular areas of the law over their 
years of practice, which will asset them in more readily evaluating cases that arise in 
those areas.  Judges should always strive to attain a full understanding of the factual and 
legal issues that arise in any case that comes before them to ensure that each litigant 
obtains a decision that is grounded in the law and facts. 

b. What do you view as the work of “judging”?  If cases were as easy and clear-cut as 
simply “following the law,” why would we need judges at all?   

The work of judging is to analyze and interpret the law enacted by the political branches 
and faithfully apply binding precedent to specific cases and controversies presented by 
the litigants.  This work requires the exercise of reason and judgment.  It is the judge’s 
role to analyze the governing law, come to a reasonable interpretation of that law, and 
then fairly apply it to the case presented. 

5. Why do you want to be a federal judge?  What in your personal or professional 
background has most motivated you to want to serve? 
 
Serving as a judge is incredibly humbling and rewarding because, in simple terms, a judge’s 
job is to help litigants solve difficult problems.  I believe that the rule of law depends on our 
system and its foundational principles of fairness, equal treatment under the law, and due 
process.  I have seen the essential role our system and these values have in our society 
serving the federal judiciary as a law clerk, as a federal prosecutor, and as a state court judge 
and justice.  If confirmed, it would be an incredible privilege to uphold the Constitution and 
the laws of this nation by serving on the federal bench. 

 
6. What do you believe is the fundamental role of a federal judge? 

 
The fundamental role of any judge is to protect the rule of law by ensuring a fair and just 
application of the law to the specific cases brought before the court. 
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Nomination of Robert J. Luck 
United States Court of Appeals for the Eleventh Circuit 

Questions for the Record 
Submitted October 23, 2019 

QUESTIONS FROM SENATOR BOOKER 

1. In his inaugural address earlier this year, Governor Ron DeSantis—who appointed you the 
Supreme Court of Florida—said: 

 
I also understand that the role of the judiciary, while important, must be limited. It 
is a self-evident truth that in our constitutional system, courts lack the authority to 
legislate, but for far too long Florida has seen judges expand their power beyond 
proper constitutional bounds and substitute legislative will for dispassionate legal 
judgment, damaging the constitutional separation of powers, reducing the power 
of the people and eroding individual liberty. 

 
To my fellow Floridians, I say to you: judicial activism ends, right here and right 
now. I will only appoint judges who understand the proper role of the courts is to 
apply the law and Constitution as written, not to legislate from the bench. The 
Constitution, not the judiciary, is supreme.1 

 
In your remarks earlier this year accepting your appointment to the Supreme Court of 
Florida, you quoted from Governor DeSantis’s inaugural address and then stated: “This 
morning, Governor, with you standing by my side, I have taken an oath to make the 
Constitution, and not the judiciary, supreme.”2 

 
a. Do you agree with Governor DeSantis’s statement that “for far too long Florida has 

seen judges expand their power beyond proper constitutional bounds and substitute 
legislative will for dispassionate legal judgment, damaging the constitutional 
separation of powers, reducing the power of the people and eroding individual 
liberty”?  Please explain your answer. 
 
I’m not sure what Governor DeSantis meant by that quote in his inaugural address. 

 
b. In the U.S. Supreme Court’s landmark decision in Marbury v. Madison, Chief Justice 

Marshall famously declared more than two centuries ago, “It is emphatically the 
province and duty of the judicial department to say what the law is.”3 How do you 
understand the meaning of Governor DeSantis’s statement that “[t]he Constitution, 
not the judiciary, is supreme,” in light of the judiciary’s mandate to interpret the 
Constitution and “say what the law is”? 
 
I understood Governor DeSantis’s statement to mean that we are state and nation of 
laws, and not of men and women.  The law, as reflected in our Constitution, is what 
is paramount, and not the force or will of any one person.  I see this as consistent 
with Chief Justice Marshall’s opinion in Marbury. 
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1 Ed Whelan, Transforming the Florida Supreme Court, NAT’L REV. (Jan. 11, 2019), https://www.nationalreview.com 
/bench-memos/transforming-the-florida-supreme-court. 
2 Speech Accepting Appointment to the Supreme Court of Florida, Scheck Hillel Cmty. Sch., Miami, Fla. (Jan. 14, 
2019), in SJQ Attachments to Question 12(a) at 385. 
3 5 U.S. 137, 177 (1803) 
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2. Do you believe that judicial restraint is an important value for a federal judge to consider in 
deciding a case?  If so, what do you understand judicial restraint to mean? 
 
Yes.  The principle of judicial restrain is related to the separation of powers and the 
recognition that it is Congress, not the courts, that enact laws.  Based on this principle, the 
Supreme Court has held, for example, that courts should “avoid reaching constitution 
questions in advance of the necessity of deciding them, Camreta v. Greene, 563 U.S. 692, 
705 (2011), and should consider non-constitutional arguments challenging a statute before 
reaching constitutional arguments, Jean v. Nelson, 472 U.S. 846, 854 (1985). 

 
a. The Supreme Court’s decision in District of Columbia v. Heller dramatically changed 

the Court’s longstanding interpretation of the Second Amendment.4 Was that decision 
guided by the principle of judicial restraint? 
 
Heller is binding Supreme Court precedent that I will apply, if confirmed.  As a 
sitting justice and a judicial nominee, it is inappropriate for me to state my agreement 
or disagreement with Supreme Court precedent. 

 
b. The Supreme Court’s decision in Citizens United v. FEC opened the floodgates to big 

money in politics.5 Was that decision guided by the principle of judicial restraint? 
 
The majority opinion and some of the separate opinions in Citizens United addressed 
the issue of judicial restraint.  Citizens United is binding Supreme Court precedent 
that I will apply, if confirmed.  As a sitting justice and judicial nominee, it is 
inappropriate for me to state my agreement or disagreement with Supreme Court 
precedent. 

 
c. The Supreme Court’s decision in Shelby County v. Holder gutted Section 5 of the 

Voting Rights Act.6 Was that decision guided by the principle of judicial restraint? 
 
Shelby County is binding Supreme Court precedent that I will apply, if confirmed.  
As a sitting justice and judicial nominee, it is inappropriate for me to state my 
agreement or disagreement with Supreme Court precedent.  

 
3. As a Justice on the Supreme Court of Florida, you concurred with a majority opinion that 

affirmed the lower court’s decision to deny the defendant’s motion for post-conviction relief. 
The defendant, who had been sentenced to death and was under an active death warrant, 
argued that Florida’s lethal injection protocol violated his Eighth Amendment rights because 
a prior health condition made him more susceptible to suffer a seizure. The Court’s opinion 
concluded that the defendant’s concerns were “speculative and conclusory allegations” that 
were “insufficient to warrant an evidentiary hearing, let alone relief.”7 

 
a. In your assessment, what makes a defendant’s concerns about such suffering so 

“speculative and conclusory” that an evidentiary hearing or other relief must be 
denied, consistent with the Eighth Amendment’s prohibition on cruel and unusual 
punishments? 

 
 Under Florida and federal law, 
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[T]o prevail on an Eighth Amendment method of execution challenge, “a 
condemned prisoner must: (1) establish that the method of execution presents a 
substantial and imminent risk that is sure or very likely to cause serious illness 
and needless suffering and (2) identify a known and available alternative 
method of execution that entails a significantly less severe risk of pain.” Asay 
v. State (Asay VI), 224 So. 3d 695, 701 (Fla. 2017) (citing Glossip v. Gross, 
135 S. Ct. 2726, 2737 (2015); Baze v. Rees, 553 U.S. 35, 50 (2008) (plurality 
opinion)); see also Bucklew v. Precythe, 139 S. Ct. 1112, 1129 (2019) 
(“(re)confirm[ing] that anyone bringing a method of execution claim alleging 
the infliction of unconstitutionally cruel pain must meet the Baze-Glossip 
test”). 

 
Long v. State, 271 So. 3d 938, 944 (Fla. 2019). 

 
 In the case of Robert Joe Long, the trial court held an evidentiary hearing on his 

method of execution claim.  Based on the evidence, the trial court found that 
Long “failed to make either of the required showings” and competent substantial 
evidence supported the trial court’s findings.  Id.  

 
 Specifically, in finding that Long failed to establish that the use of etomidate 

presents a substantial and imminent risk that is sure or very likely to cause 
serious illness and needless suffering, the postconviction court found the 
testimony of the State’s expert, Dr. Yun, “to be more credible” than that of 
Long’s expert, Dr. Lubarsky: 

 
 The Court finds credible Dr. Yun’s testimony that the massive dose of 200 

milligrams of etomidate would produce such a deep state of burst 
suppression and unconsciousness that it would eliminate any possible 
seizure activity, and render a person—even someone with traumatic brain 
injury and/or temporal lobe epilepsy—unaware of noxious stimuli. Even if 
Defendant had a seizure, the Court finds credible Dr. Lubarsky’s testimony 
that the seizure itself is not painful, as well as Dr. Yun’s testimony that 
Defendant would be unconscious and insensate. The Court further finds 
more credible Dr. Yun’s testimony that 200 milligrams of etomidate would 
render a person unconscious for at least 30 minutes, rather than the 
maximum of 8 minutes asserted by Dr. Lubarsky. The Court further finds 
the possible risks associated with the “cascade of events” described by Dr. 
Lubarsky is highly speculative. Defendant has not shown that if he is 
administered 200 milligrams of etomidate, he is likely to have a seizure, 
even a partial undetectable seizure as described by Dr. Wood.  

 
 Id. 

 
b. Did you have any personal hesitations about denying the defendant a further 

opportunity to determine whether Florida’s lethal injection protocol was “sure or very 
likely to cause serious illness and needless suffering,” consistent with the Eighth 
Amendment’s prohibition on cruel and unusual punishments?8 
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The defendant was afforded an evidentiary hearing on his method of execution claim.  
My concurrence in Long was based solely on the facts and the law, and not on my 
personal sympathies or prejudices. 

 
4. In another case you handled on the state appellate court, you opened your opinion with the 

line, “There are reasons to doubt the wisdom of perpetuating the doctrine of tribal 
immunity.”9 You then concluded: “Granting immunity to Indian tribes is a policy choice 
made by our elected representatives to further important federal and state interests. It is a 
choice to protect the tribes understanding that others may be injured and without a remedy. 
The immunity juice, our federal lawmakers have declared, is worth the squeeze.”10 

 
 
 

4 554 U.S. 570 (2008). 
5 558 U.S. 310 (2010). 
6 570 U.S. 529 (2013). 
7 Long v. State, 271 So. 3d 938, 944-45 (Fla. 2019). 
8 Id. at 944. 
9 Miccosukee Tribe of Indians v. Lewis Tein, P.L., 227 So. 3d 656, 658 (Fla. Dist. Ct. App. 2017) (quoting Kiowa 
Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 758 (1998)). 
10 Id. at 668. 
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a. In your view, what are the grounds for “doubt[ing] the wisdom of perpetuating the 
doctrine of tribal immunity”? 
 
Tribal immunity is a matter of federal law.  The quote, “[t]here are reasons to doubt 
the wisdom of perpetuating the doctrine,” is from the United States Supreme Court in 
Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 523 U.S. 751, 758 (1998).  There, the 
Court explained that the doctrine “can harm those who are unaware that they are 
dealing with a tribe, who do not know of tribal immunity, or who have no choice in the 
matter, as in the case of tort victims.” Id.  “[A]n Indian tribe is subject to suit only 
where Congress has authorized the suit or the tribe has waived its immunity.”  Id. at 
754.  If I am confirmed, I will follow all precedents of the United States Supreme 
Court and the Eleventh Circuit Court of Appeals regarding tribal immunity.  

 
b. If you are confirmed to serve on the Eleventh Circuit, how would your approach to 

cases involving tribal immunity differ from how you handled such cases as a state 
court judge? 
 
Please see my response to Question 4(a). 

 
5. For part of your time at the U.S. Attorney’s Office for the Southern District of Florida, you 

worked under the direction of Alex Acosta. As the U.S. Attorney, Mr. Acosta oversaw a 
lenient and controversial plea deal in 2008 for a sex crimes prosecution of Jeffrey Epstein. 

 
a. While at the U.S. Attorney’s Office, were you involved in any way in any legal 

matter involving Mr. Epstein?  If so, please explain. 
 
No.  As I explained at the hearing, the U.S. Attorney’s Office for the Southern 
District of Florida is large, spanning from Key West to Fort Pierce along the 
eastern coastline of Florida.  The Epstein case was investigated out of the 
Office’s West Palm Beach branch.  I was assigned to the Miami branch, 50 
miles south.  Also, in my time at the U.S. Attorney’s Office, I was assigned to 
handle mostly gun violence cases and white collar investigations.  I did not 
handle sex trafficking cases in the Office.   

 
b. During your time at the U.S. Attorney’s Office or afterward, did you learn any 

nonpublic information about Mr. Epstein or the Office’s handling of his case? If so, 
please explain the nature of the information you learned. 
 
No.  Please see my response to Question 5(a). 

 
6. You became a member of the Federalist Society in 2014.11 Why did you join the Federalist 

Society at that time? 
 
I joined the Federalist Society because it is the most active voluntary bar association in 
South Florida in terms of inviting speakers from different backgrounds and viewpoints.  I 
enjoyed attending these talks and debates and learning about different sides of an issue. 

 
7. Do you consider yourself an originalist? If so, what do you understand originalism to mean? 
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As I said at my hearing, I agree with Justice Kagan that “we are all originalists.”  Although the 
term “originalism” may have different meanings to different persons, I take it to refer 
generally to the act of interpreting a text in accordance with its original public meaning, 
namely, how reasonable persons with knowledge of the law would have interpreting it at the 
time of its adoption.  The Supreme Court has considered the original public meaning of 
constitutional provisions when construing them.  See, e.g., Crawford v. Washington, 541 U.S. 
36 (2004).  Ultimately, however, lower court judges must follow the precedents of the 
Supreme Court.  That is so regardless of whether a given precedent is regarded as “originalist” 
in approach or not. 

 
8. Do you consider yourself a textualist? If so, what do you understand textualism to mean? 

 
The Supreme Court has held that the starting point for statutory interpretation is the text of the 
statute.  See, e.g., Sebelius v. Cloer, 569 U.S. 369, 376 (2013) (“As in any statutory 
construction case, we start, of course, with the statutory text, and proceed from the 
understanding that unless otherwise defined, statutory terms are generally interpreted in 
accordance with their ordinary meaning.” (quotations and alternations omitted)).  The 
Supreme Court has further explained that if “the statutory text is plain and unambiguous,” it 
must be applied “according to its terms.”  Carcieri v. Salazar, 555 U.S. 379, 387 (2009).  
Although the term “textualist” may have different meanings to different persons, I take it to 
refer generally to the primacy of the text in statutory interpretation.  Ultimately, lower court 
judges must follow the precedents of the Supreme Court.  That is so regardless of whether a 
given precedent is regarded as “textualist” in approach or not. 

 
9. Legislative history refers to the record Congress produces during the process of passing a bill 

into law, such as detailed reports by congressional committees about a pending bill or 
statements by key congressional leaders while a law was being drafted. The basic idea is that 
by consulting these documents, a judge can get a clearer view about Congress’s intent. Most 
federal judges are willing to consider legislative history in analyzing a statute, and the 
Supreme Court continues to cite legislative history. 

 
a. If you are confirmed to serve on the federal bench, would you be willing to consult 

and cite legislative history? 
 
The Supreme Court has held that legislative history should be considered only if the 
statutory text itself is ambiguous.  See Food Mktg. Inst. v. Argus Leader Media, 139 S. 
Ct. 2356, 2364 (2019) (“Even those of us who sometimes consult legislative history 
will never allow it to be used to ‘muddy’ the meaning of ‘clear statutory language.’” 
(citations omitted)).  The Supreme Court has also held that only pre-enactment 
legislative material may be considered when determining the meaning of a statute.  See 
Bruesewitz v. Wyeth LLC, 562 U.S. 223, 242 (2011) (“Post-enactment legislative 
history (a contradiction in terms) is not a legitimate tool of statutory interpretation.”).  
If confirmed, I will apply Supreme Court and Eleventh Circuit precedent regarding the 
use of legislative history. 
 

b. If you are confirmed to serve on the federal bench, your opinions would be subject to 
review by the Supreme Court. Most Supreme Court Justices are willing to consider 
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legislative history. Isn’t it reasonable for you, as a lower-court judge, to evaluate any 
relevant arguments about legislative history in a case that comes before you? 
 
Please see my response to Question 9(a). 

 
10. Since the Supreme Court’s Shelby County decision in 2013, states across the country have 

adopted restrictive voting laws that make it harder for people to vote. From stringent voter ID 
laws to voter roll purges to the elimination of early voting, these laws disproportionately 
disenfranchise people in poor and minority communities. These laws are often passed under 
the guise of addressing purported widespread voter fraud.  Study after study has 

 

11 SJQ at 5. 
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demonstrated, however, that widespread voter fraud is a myth.12 In fact, in-person voter fraud 
is so exceptionally rare that an American is more likely to be struck by lightning than to 
impersonate someone at the polls.13 

 
a. Do you believe that in-person voter fraud is a widespread problem in American 

elections? 
 
As a sitting justice and judicial nominee, it would not be appropriate for me to 
comment on political issues or issues that might come before the court.  

 
b. In your assessment, do restrictive voter ID laws suppress the vote in poor and 

minority communities? 
 
Please see my response to Question 10(a). 

 
c. Do you agree with the statement that voter ID laws are the twenty-first-century 

equivalent of poll taxes? 
 
Please see my response to Question 10(a). 

 
11. According to a Brookings Institution study, African Americans and whites use drugs at 

similar rates, yet blacks are 3.6 times more likely to be arrested for selling drugs and 2.5 
times more likely to be arrested for possessing drugs than their white peers.14 Notably, the 
same study found that whites are actually more likely than blacks to sell drugs.15 These 
shocking statistics are reflected in our nation’s prisons and jails. Blacks are five times more 
likely than whites to be incarcerated in state prisons.16 In my home state of New Jersey, the 
disparity between blacks and whites in the state prison systems is greater than 10 to 1.17 

 
a. Do you believe there is implicit racial bias in our criminal justice system? 

 
Racial bias does exist in our society, contrary to the fundamental principle of equality 
under the law embodied in the Constitution.  As a justice, I strive to ensure that every 
person who enters the courtroom is treated with respect and receives fair treatment 
under the law. 

 
b. Do you believe people of color are disproportionately represented in our nation’s jails 

and prisons? 
 
Yes. 

 
c. Prior to your nomination, have you ever studied the issue of implicit racial bias in our 

criminal justice system? Please list what books, articles, or reports you have reviewed 
on this topic. 
 
I have taken implicit bias training from Professor Rachel Godsil and former federal 
district court judge Mark W. Bennett as part of Florida’s judicial education programs.  
I do not recall what materials they used. 
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d. According to a report by the United States Sentencing Commission, black men who 
commit the same crimes as white men receive federal prison sentences that are an 
average of 19.1 percent longer.18 Why do you think that is the case? 
 
As a sitting justice and judicial nominee, it would not be appropriate for me to 
comment on matters that are political and could be the subject of litigation. 

 
 
 
 

12 Debunking the Voter Fraud Myth, BRENNAN CTR. FOR JUSTICE (Jan. 31, 2017), https://www.brennancenter.org 
/analysis/debunking-voter-fraud-myth. 
13 Id. 
14 Jonathan Rothwell, How the War on Drugs Damages Black Social Mobility, BROOKINGS INST. (Sept. 30, 2014), 
https://www.brookings.edu/blog/social-mobility-memos/2014/09/30/how-the-war-on-drugs-damages-black-social-mobility.          
15 Id. 
16 Ashley Nellis, The Color of Justice: Racial and Ethnic Disparity in State Prisons, SENTENCING PROJECT (June 14, 
2016),         http://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-disparity-in-state-prisons. 
17 Id. 
18 U.S. SENTENCING COMM’N, DEMOGRAPHIC DIFFERENCES IN SENTENCING: AN UPDATE TO THE 2012 BOOKER 
REPORT 2 (Nov. 2017), https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research- 
publications/2017/20171114_Demographics.pdf. 
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e. According to an academic study, black men are 75 percent more likely than similarly 
situated white men to be charged with federal offenses that carry harsh mandatory 
minimum sentences.19 Why do you think that is the case? 
 
Please see my response to question 11(d). 

 
f. What role do you think federal judges, who review difficult, complex criminal cases, 

can play in addressing implicit racial bias in our criminal justice system? 
 
Federal district judges have an essential role to play in ensuring the fair 
administration of law to the cases brought before them.  District judges must apply 
the law without regard to a person’s race and take steps to eliminate any potential 
for implicit racial bias. 

 
12. According to a Pew Charitable Trusts fact sheet, in the 10 states with the largest declines in 

their incarceration rates, crime fell by an average of 14.4 percent.20 In the 10 states that saw 
the largest increase in their incarceration rates, crime decreased by an average of 8.1 
percent.21 

 
a. Do you believe there is a direct link between increases in a state’s incarcerated 

population and decreased crime rates in that state? If you believe there is a direct link, 
please explain your views. 
 
I have not studied this question sufficiently to have an informed view. 

 
b. Do you believe there is a direct link between decreases in a state’s incarcerated 

population and decreased crime rates in that state? If you do not believe there is a 
direct link, please explain your views. 
 
Please see my response to Question 12(a). 

 
13. Do you believe it is an important goal for there to be demographic diversity in the judicial 

branch?  If not, please explain your views. 
 
I believe that every institution, including the judiciary, benefits from a diversity of 
backgrounds and experiences. 

 
14. Would you honor the request of a plaintiff, defendant, or witness in a case before you who is 

transgender to be referred to in accordance with that person’s gender identity? 
 
Yes. 

 
15. Do you believe that Brown v. Board of Education22 was correctly decided? If you cannot 

give a direct answer, please explain why and provide at least one supportive citation. 
 
As I agreed at my hearing, I do believe that Brown v. Board of Education was correctly 
decided and holds a unique place in the history of American jurisprudence.  When the 
Supreme Court held that the separate-but-equal doctrine violated the Equal Protection 
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clause of the Fourteenth Amendment, and overruled Plessy v. Ferguson, it corrected a 
historic wrong. 

 
16. Do you believe that Plessy v. Ferguson23 was correctly decided? If you cannot give a direct 

answer, please explain why and provide at least one supportive citation. 
 
Please see my response to Question 15. 

 
17. Has any official from the White House or the Department of Justice, or anyone else involved 

in your nomination or confirmation process, instructed or suggested that you not opine on 
whether any past Supreme Court decisions were correctly decided? 
 
No. 

 
18. As a candidate in 2016, President Trump said that U.S. District Judge Gonzalo Curiel, who 

was born in Indiana to parents who had immigrated from Mexico, had “an absolute conflict” 
in presiding over civil fraud lawsuits against Trump University because he was “of Mexican 

 
19 Sonja B. Starr & M. Marit Rehavi, Racial Disparity in Federal Criminal Sentences, 122 J. POL. ECON. 1320, 1323 
(2014). 
20 Fact Sheet, National Imprisonment and Crime Rates Continue To Fall, PEW CHARITABLE TRUSTS (Dec. 29, 2016), 
http://www.pewtrusts.org/en/research-and-analysis/fact-sheets/2016/12/national-imprisonment-and-crime-rates 
-continue-to-fall. 
21 Id. 
22 347 U.S. 483 (1954). 
23 163 U.S. 537 (1896). 
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heritage.”24 Do you agree with President Trump’s view that a judge’s race or ethnicity can be 
a basis for recusal or disqualification? 
 
As a sitting justice and judicial nominee, it would not be appropriate for me to comment on 
political matters. 

 
19. President Trump has stated on Twitter: “We cannot allow all of these people to invade our 

Country. When somebody comes in, we must immediately, with no Judges or Court Cases, 
bring them back from where they came.”25 Do you believe that immigrants, regardless of 
status, are entitled to due process and fair adjudication of their claims? 
 
The Supreme Court has held that due process protections apply to all “persons” in the 
United States, including aliens, regardless of their entry status.  Zadvydas v. Davis, 533 
U.S. 678, 693 (2001).  I will apply this Supreme Court precedent, if confirmed. 
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24 Brent Kendall, Trump Says Judge’s Mexican Heritage Presents ‘Absolute Conflict,’ WALL ST. J. (June 3, 2016), 
https://www.wsj.com/articles/donald-trump-keeps-up-attacks-on-judge-gonzalo-curiel-1464911442. 
25 Donald J. Trump (@realDonaldTrump), TWITTER (June 24, 2018, 8:02 A.M.), https://twitter.com/realDonaldTrump 
/status/1010900865602019329. 
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Questions for the Record from Senator Kamala D. Harris 
Submitted October 23, 2019 

For the Nomination of  
 
Robert J. Luck, to be United States Circuit Judge for the Eleventh Circuit 
 

1. At your nominations hearing, Senator Grassley and Senator Cruz asked you to describe 
the role of legislative history when interpreting a statute.  You responded that the relevant 
law is the text of the statute, and that floor statements are not approved by both houses of 
the legislature.   

 
a. In your view, is it ever appropriate for a judge to consider legislative history? 

The Supreme Court has held that legislative history should be considered only if 
the statutory text itself is ambiguous.  See Food Mktg. Inst. v. Argus Leader 
Media, 139 S. Ct. 2356, 2364 (2019) (“Even those of us who sometimes consult 
legislative history will never allow it to be used to ‘muddy’ the meaning of ‘clear 
statutory language.’” (citations omitted)).  The Supreme Court has also held that 
only pre-enactment legislative material may be considered when determining the 
meaning of a statute.  See Bruesewitz v. Wyeth LLC, 562 U.S. 223, 242 (2011) 
(“Post-enactment legislative history (a contradiction in terms) is not a legitimate 
tool of statutory interpretation.”).  If confirmed, I will apply Supreme Court and 
Eleventh Circuit precedent regarding the use of legislative history. 
   

b. If confirmed, would you be open to considering legislative history when 
interpreting the meaning of a statute?  If yes, under what circumstances?  
 
Please see my response to Question 1(a).  
 

c. Do you believe it is ever appropriate for a judge to consider the impact of a 
potential ruling when deciding a case?  Why or why not? 

In general, a judge should not consider the practical consequences when 
considering how to rule in a case.  In limited circumstances, however, Supreme 
Court and Circuit precedent, and applicable statutory provisions, might require a 
judge to engage in such consideration, for example, when deciding whether a 
party would suffer irreparable harm if a stay or preliminary injunction were not 
issued. 

 
2. Judges are one of the cornerstones of our justice system.  If confirmed, you will be in a 

position to decide whether individuals receive fairness, justice, and due process. 
 

a. Does a judge have a role in ensuring that our justice system is a fair and 
equitable one? 
 
Judges have a direct responsibility to ensure that litigants are afforded due process 
and fair and equal treatment under the law. 
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b. If confirmed, what steps will you take to help ensure that our justice system 

is a fair and equitable one? 
 
If confirmed, I will perform my role consistent with the requirements imposed by 
law and the Code of Judicial Conduct.  I also believe in the principles of 
procedural fairness, which seek to ensure fairness within the judicial system and 
promote public perception that the system is fair.  These principles include 
demonstrating that the parties’ positions have been heard and fairly considered, 
that the decision-makers are neutral and transparent in their decision-making, and 
that all parties are treated with respect and courtesy. 
 

c. Do you believe there are racial disparities in our criminal justice system?  If 
so, please provide specific examples.  If not, please explain why not. 

 
Racial bias does exist in our society, contrary to the fundamental principle of 
equality under the law embodied in the Constitution.  As a judge, I strive to 
ensure that every person who enters into the courtroom is treated with respect and 
receives fair treatment under the law. 
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INTRODUCTION 

 The Complaint challenges as unconstitutional a 1996 law that 

disenfranchises certain felons. It also alleges that the process for disenfranchised 

felons to re-gain the ballot is unconstitutional. Each of the Complaint’s fifteen 

counts should be dismissed for failure to state a claim upon which relief can be 

granted. 

 The United States Constitution expressly approves of the right of a State to 

disenfranchise felons. “[T]he exclusion of felons from the vote has an affirmative 

sanction in [section] 2 of the Fourteenth Amendment,” which requires that 

congressional apportionment include persons who are denied the right to vote “for 

participation in rebellion, or other crime.” Richardson v. Ramirez, 418 U.S. 24, 54, 

72 (1974). The Supreme Court has held that one part of the Constitution cannot 

prohibit what another expressly contemplates. Therefore, “the understanding of 

those who adopted the Fourteenth Amendment, as reflected in the express language 

of [section] 2 and in the historical and judicial interpretation of the Amendment’s 

applicability to state laws disenfranchising felons, is of controlling significance.” Id. 

at 54.  

 The Complaint cannot surmount the wall of precedent built on Richardson. 

The Complaint’s first three counts about intentional discrimination and the Voting 

Rights Act are precluded by the Eleventh Circuit’s en banc decision on Florida’s 

disenfranchisement law in Johnson v. Florida, 405 F.3d 1214 (11th Cir. 2005) (en 

banc). The Complaint’s other counts are no more persuasive. A criminal record is an 
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“obvious” factor that “a State may take into consideration in determining the 

qualifications of voters.” Lassiter v. Northampton Cty. Bd. of Elections, 360 U.S. 45, 

51 (1959). “Courts have uniformly held that [felon disenfranchisement] provisions 

do not constitute bills of attainder or ex post facto laws under U.S. Const. Art. I, § 

10, cl. 1, and that the provisions do not violate the First Amendment, the Eighth 

Amendment prohibition of cruel and unusual punishment, the Nineteenth 

Amendment, the Twenty-Fourth Amendment, or, in the absence of an intent to 

discriminate on the basis of race, the Fifteenth Amendment.” Robin Miller, Validity, 

Construction, and Application of State Criminal Disenfranchisement Provisions, 10 

A.L.R. 6th 31 § 2 (2006) (citations omitted).  

 In short, the Complaint is a plea to change settled constitutional law, not an 

effort to state a cognizable claim under the law as it presently exists. Plaintiffs are 

entitled to neither discovery nor an evidentiary hearing. The Complaint is due to be 

dismissed in its entirety. 

BACKGROUND 

 As noted above, the Fourteenth Amendment expressly contemplates felon 

disenfranchisement. When it was ratified, “29 States had provisions in their 

constitutions which prohibited, or authorized the legislature to prohibit, exercise of 

the franchise by persons convicted of felonies or infamous crimes.” Richardson, 418 

U.S. at 48. Today, thirteen States disenfranchise felons beyond the term of their 
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prison sentence.1 And all but two States (Maine and Vermont) disenfranchise felons 

while they serve their prison sentence. 

 The practice of disenfranchising those convicted of certain crimes comes from 

the very first democracies. “In ancient Athens, the penalty for certain crimes was 

placement in a state of ‘infamy,’ which entailed the loss of those rights that enabled 

a citizen to participate in public affairs, such as the rights to vote, to attend 

assemblies, to make speeches, and to hold public office.” Hayden v. Pataki, 449 F.3d 

305, 316 (2d Cir. 2006) (en banc) (citing Mirjan R. Damaska, Adverse Legal 

Consequences of Conviction and their Removal: A Comparative Study, 59 J. Crim. 

L., Criminology & Police Sci. 347, 351 (1968)). “The Roman Republic also employed 

infamy as a penalty for those convicted of crimes involving moral turpitude.” Id.  

Felon disenfranchisement is based on the philosophy of republican 

government and theory of social compact. “[S]uch provisions are for the protection of 

the public by permitting only those who have lived up to certain minimum moral 

and legal standards (by not committing a crime classed as a felony) to exercise the 

hight privilege of participating in government by voting.” State ex rel. Barrett v. 

Sartorious, 175 S.W.2d 787, 788 (Mo. 1943) (en banc). In the words of Judge Henry 

Friendly, “[a] man who breaks the laws he has authorized his agent to make for his 

own governance could fairly have been thought to have abandoned the right to 
                                                            
1 These are Alabama, Arizona (ARIZ. REV. STAT. ANN. §§ 13-904, 16-101(A)(5)); Delaware (DEL. 
CONST. Art. V, § 2); Florida (FLA. CONST. Art. VI, § 4 and FLA. STAT. ANN. § 97.041(2)(b)); Iowa (IOWA 

CODE ANN. § 48A.6); Kentucky (KY. CONST. § 145); Maryland (MD. CODE ANN., Elec. § 3-102); 
Mississippi (MISS. CONST. Art. XII, § 241 and MISS. CODE ANN. § 23-15-11); Nebraska (NEB. CONST. 
Art. VI, § 2 and NEB. REV. STAT. § 32-313); Nevada (NEV. CONST. Art. II, § 1 and NEV. REV. STAT. § 
293.055); Tennessee (TENN. CONST. Art. I, § 5 and TENN. CODE ANN. §§ 2-19-143, 40-20-112); Virginia 
(VA. CONST. Art. II, § 1 and VA. CODE ANN. § 24.2-101); Wyoming (WYO. STAT. ANN. §§ 6-10-106, 22-1-
102(xxvi). 

Case 2:16-cv-00783-ECM-SRW   Document 43   Filed 11/16/16   Page 15 of 69
Case: 20-12003     Date Filed: 07/15/2020     Page: 16 of 70 



16 
 

participate in further administering the [social] compact.” Green v. Bd. of Elections, 

380 F.2d 445, 451 (2d Cir. 1967). The Alabama Supreme Court has further 

explained that, like children or the insane, “[t]he presumption is, that one rendered 

infamous by conviction of felony, or other base offense indicative of great moral 

turpitude, is unfit to exercise the privilege of suffrage, or to hold office, upon terms 

of equality with freemen who are clothed by the State with the toga of political 

citizenship.” Washington v. State, 75 Ala. 582, 585 (1884) (rejecting ex post facto 

challenge to 1875 Constitution).  

  Alabama’s Constitution has always disenfranchised persons who have been 

convicted of certain crimes. The 1819 Constitution provided that those convicted of 

“bribery, perjury, forgery, or other high crimes or misdemeanors” lost their right to 

vote. ALA. CONST. of 1819, art. VI, § 5. The 1865 Alabama Constitution, when 

Alabama was under military rule, provided that “no person who shall have been 

convicted of bribery, forgery, perjury, or other high crime or misdemeanor which 

may be by law declared to disqualify him, shall be entitled to vote at any election in 

this State.” ALA. CONST. of 1865, art. VIII, § 1. The 1868 Radical Republican 

Constitution denied the vote to “[t]hose who shall have been convicted of treason, 

embezzlement of public funds, malfeasance in office, crime punishable by law with 

imprisonment in the penitentiary, or bribery.” ALA. CONST. of 1868, art. VII, § 3. 

The 1875 Constitution provided that those “convicted of treason, embezzlement of 

public funds, malfeasance in office, larceny, bribery, or other crime punishable by 
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imprisonment in the penitentiary” should not be permitted to “register, vote or hold 

office.” ALA. CONST. of 1875, art. VIII, § 3. 

 This provision changed again in 1901. The Supreme Court held in Hunter v. 

Underwood, 471 U.S. 222 (1985), that the delegates to Alabama’s 1901 

constitutional convention “expanded the list of enumerated crimes substantially” 

because they were “motivated by a desire to discriminate against blacks on account 

of race.” Id. at 226, 233. Specifically, the 1901 Alabama Constitution expanded the 

list to include a host of misdemeanors: “treason, murder, arson, embezzlement, 

malfeasance in office, larceny, receiving stolen property, obtaining property or 

money under false pretenses, perjury, subornation of perjury, robbery, assault with 

intent to rob, burglary, forgery, bribery, assault and battery on the wife, bigamy, 

living in adultery, sodomy, incest, rape, miscegenation, crime against nature, or any 

crime punishable by imprisonment in the penitentiary, or of any infamous crime or 

crime involving moral turpitude.” ALA. CONST. art. VIII, § 182. The Court explained 

that the delegates “selected such crimes as vagrancy, living in adultery, and wife 

beating that were thought to be more commonly committed by blacks.”  Hunter, 471 

U.S. at 232. The delegates’ racist intentions made the 1901 provision 

unconstitutional as applied to misdemeanors.  

 In 1995, approximately ten years after the Supreme Court’s opinion in 

Hunter, the Alabama Legislature proposed a new constitutional amendment to 

replace the 1901 article on elections. Doc. 1 ¶ 118; Exhibit A (Act. No. 95-443). The 

People ratified it as Amendment 579 in 1996. Doc. 1 ¶ 118. Amendment 579 
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repealed and replaced the entire Article VIII of the 1901 Constitution, which 

originally consisted of 21 separate sections. See Exhibit A (Act. No. 95-443). It 

repealed provisions about poll taxes, ALA. CONST. art. VIII, §§ 178, 194 & 195, 

provisions that limited the vote to “male citizens,” id. § 177, provisions that limited 

the vote to those older than 21, id. § 177, provisions that “protect[ed] against the 

evils of intoxicating liquors at elections,” id. § 191, and many others. It also changed 

the criminal disenfranchisement provision by limiting disenfranchisement to felons 

(instead of all criminals) and eliminating the specifically enumerated list of 

supposedly “black” crimes in the 1901 provision. The new section provided in 

relevant part: “No person convicted of a felony involving moral turpitude, or who is 

mentally incompetent, shall be qualified to vote until restoration of civil and 

political rights or removal of disability.”  

 Although the 1996 amendment is the focus of the Complaint, the Complaint 

conspicuously omits important publically-available and judicially-noticeable 

information about how this amendment was enacted. As House Bill 38, the 

amendment was passed 79 to 0 in the House and 27 to 0 in the Senate in 1995. See 

Exhibit B (House and Senate Journals). At least 9 black House members and 6 

black Senators voted for the bill.2  The bill was enacted as Act. No. 95-443, and was 

approved by the voters in the 1996 election by 75% of the vote. See Exhibit C. 

                                                            
2 The black Representatives were Locy “Sonny” Baker, Lucius Black, Laura Hall, Andrew M. 
Hayden, Edward A. Maull, Lawrence McAdory, Warren A. Minnifield, Joseph Mitchell, and John 
Rogers. The black Senators were George Clay, Sundra Escott Russell, Charles D. Langford, Edward 
“E.B.” McClain, Hank Sanders, and Roger Smitherman. See Ex. B. See also infra n. 7. 
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 In 2012, this law was modified again. Specifically, the Legislature reenacted 

the entirety of Amendment 579 with an additional section to recognize the “right of 

individuals to vote by secret ballot” as “fundamental.”  See Exhibit D. (Act No. 2011-

656). The voters approved this amendment as Amendment 865 to the Alabama 

Constitution.  

 By the time these amendments were ratified, the phrase “involving moral 

turpitude” had long been in common usage. As early as 1951, the United States 

Supreme Court had held that the phrase “involving moral turpitude” was not void 

for vagueness in a statute that required the deportation of aliens convicted of such 

crimes. Jordan v. De George, 341 U.S. 223, 230–31 (1951).  And, for its part, 

Alabama law had provided since the nineteenth century that a trial witness’s 

credibility “may be examined touching his conviction for a crime involving moral 

turpitude.”  ALA. CODE § 12-21-162(b). For that reason, “[t]he Supreme Court of 

Alabama ha[d] defined the term ‘moral turpitude’ on many occasions.”  Ex parte 

McIntosh, 443 So. 2d 1283, 1284 (Ala. 1983) (quoting C. Gamble, McElroy’s 

Alabama Evidence, § 145.01(7) (3d ed. 1977)). A crime of moral turpitude is 

“immoral in itself, regardless of the fact that it is punished by law.”  Id.  It “must be 

mala in se and not mala prohibitum.”  Id.  “The inherent nature of the offense itself, 

rather than the mere fact that such acts are made criminal offenses, determines 

whether any given offense involves moral turpitude.”  Meriwether v. Crown Inv. 

Corp., 268 So. 2d 780, 787 (1972). Applying this standard, the Alabama courts have 
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held that certain crimes involve moral turpitude, such as murder and income tax 

evasion,3 and that other crimes do not, such as bootlegging and trespass to land.4 

 Approximately ten years after the 1996 amendment, a felon sued the 

Secretary of State for removing him from a voter list based on a felony that did not 

involve moral turpitude. The Attorney General of Alabama intervened in the case, 

confessed judgment, and “acknowledged that [the plaintiff’s] felony conviction—

driving under the influence—is not a crime involving moral turpitude, and, 

therefore, that he was not barred from registering and voting by § 177(b).” 

Chapman v. Gooden, 974 So. 2d 972, 980 (Ala. 2007). The Alabama Supreme Court 

held that the Attorney General’s concession was binding and mooted the case:   

Upon learning of this litigation, the attorney general intervened to 
assume control of the case, thereby eliminating any dispute regarding 
the duties of the secretary of state. When he joined this action on 
November 18, 2005, he brought with him the construction and 
application of § 177 advocated by the plaintiffs and made it binding on 
the defendants.  

Id. at 988. 

 The Attorney General also issued an opinion about the proper definition of 

the term “moral turpitude,” which was “sent to every board of registrars in the 

State, and the registrars were invited to seek the advice of the attorney general, if 

necessary, in determining whether a particular felony involved moral turpitude.”  

Id. at 980. See also Doc. 1 ¶ 24. The Attorney General’s Opinion No. 2005-092, 

(available at 2005 WL 1121853 (March 18, 2005)), explains that an “act involving 

                                                            
3 Johnson v. State, 91 So. 2d 476 (Ala. 1956) (murder); Meriwether, 268 So. 2d 780 (Ala. 1972) 
(income tax evasion) 
4 Wiggins v. State, 173 So. 890 (Ala. Ct. App. 1937) (bootlegging); United States Lumber & Cotton Co. 
v. Cole, 81 So. 664 (Ala. 1919) (trespass). 
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moral turpitude is immoral in itself, regardless of the fact that it is punished by 

law.”  Moreover, “while a crime is not required to have fraud as an element to be 

considered a crime involving moral turpitude, the presence of fraud in a crime 

ensures a finding of moral turpitude.”  The opinion also identifies specific felonies 

that are, and are not, crimes of moral turpitude under Alabama law.  

 In 2007 and 2008, the Administrative Office of Courts issued memoranda 

concerning the definition of moral turpitude at the request of the Governor for the 

purposes of fulfilling his obligations as a special master in United States v. State of 

Alabama, No. 2:06-cv-392-WKW (M.D. Ala.).5  See Doc. 1 ¶ 32; Exhibit E. The Help 

America Vote Act of 2002 directs States to remove disenfranchised felons from their 

lists of those eligible to vote in federal elections. See Pub. L. No. 107–252, 116 Stat. 

1666 (Oct. 29, 2002) (codified at 42 U.S.C. § 15483 (a)(2)(A)(ii)(I)). “As a part of 

setting up the electronic voting system required by [the Help America Vote Act], the 

Governor needed a listing of the felonies that involved moral turpitude under 

Alabama law in order to specify which felony convictions should be supplied by [the 

electronic database management company] to the boards of registrars.”  Exhibit E 

(2008 Memo at 3). In 2007, the AOC provided a list of specific felonies by statute, 

but this list was limited to “felony offenses which an Alabama appellate court 

opinion, a state statute or an opinion of the Alabama Attorney General has 

specifically by name determined to involve moral turpitude.”  Exhibit E (2007 memo 

                                                            
5 The Complaint refers to these memoranda as “Exhibit A,” but they were not attached to the 
Complaint as filed. They are attached to this brief as documents mentioned in the complaint and 
susceptible to judicial notice.  See Exhibit E. 
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at 5). The AOC distributed its list to local officials, and that list has been 

incorporated into the Alabama Law Institute’s Election Handbook. Doc. 1 ¶ 35-36. 

 Alabama law establishes two procedures that are relevant for the purposes of 

this motion to dismiss. First, it provides for judicial review of the decision of a board 

of registrars to deny voting registration—an appeal to the probate court, circuit 

court, and Alabama Supreme Court. See ALA. CODE § 17-3-55. Second, it provides an 

expedited process for re-enfranchising certain felons. The Board of Pardons and 

Paroles “shall” grant a “Certificate of Eligibility to Register to Vote” to an otherwise 

disenfranchised felon if that felon satisfies four conditions: (1) lost his right to vote, 

(2) has no pending criminal felony charges, (3) paid all fines, court costs, fees, and 

victim restitution, and (4) has completed his sentence, including probation or 

parole. See ALA. CODE § 15-22-36.1(a)&(b). Felons who committed the following 

crimes are not eligible for a CERV: “impeachment, murder, rape in any degree, 

sodomy in any degree, sexual abuse in any degree, incest, sexual torture, enticing a 

child to enter a vehicle for immoral purposes, soliciting a child by computer, 

production of obscene matter involving a minor, production of obscene matter, 

parents or guardians permitting children to engage in obscene matter, possession of 

obscene matter, possession with intent to distribute child pornography, or treason.”  

Id. § 15-22-36.1(g). Those felons can become eligible to vote by receiving a pardon 

with the restoration of rights pursuant to Alabama Code § 15-22-36. 
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STANDARD OF REVIEW 

The relevant legal standards favor dismissal here. In Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal, 556 U.S. 662 (2009), the 

Supreme Court clarified—and substantially tightened—the standard for evaluating 

the sufficiency of a complaint. The Federal Rules of Civil Procedure require a 

complaint to contain “a short and plain statement of the claim showing that the 

pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Under prior doctrine, even a 

“‘wholly conclusory’” claim would survive a motion to dismiss if the pleadings “‘left 

open the possibility that a plaintiff might later establish some set of undisclosed 

facts to support recovery.’” Am. Dental Ass'n v. Cigna Corp., 605 F.3d 1283, 1289 

(11th Cir. 2010) (quoting Twombly, 550 U.S. at 561). Now, by contrast, a complaint 

must go beyond that mere possibility and “‘state a claim to relief that is plausible on 

its face.’” Id. (quoting Twombly, 550 U.S. at 570 (emphasis added)).  

Courts applying the facial-plausibility standard must adhere to “[t]wo 

working principles.” Iqbal, 556 U.S. at 678. First, “the tenet that a court must 

accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions.” Id. “Threadbare recitals of the elements of a cause of action, supported 

by mere conclusory statements, do not suffice.” Id. Second, “only a complaint that 

states a plausible claim for relief survives a motion to dismiss.” Id. at 679. “A claim 

has facial plausibility,” the Court explained, only “when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.” Id. at 678. 
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Courts should consider not just the complaint itself but also “other sources 

courts ordinarily examine when ruling on Rule 12(b)(6) motions to dismiss, in 

particular, documents incorporated into the complaint by reference, and matters of 

which a court may take judicial notice.” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 

551 U.S. 308, 322 (2007). See also Fed. R. Evid. 201(d) (“The court may take judicial 

notice at any stage of the proceeding.”). Ultimately, when “the well-pleaded facts do 

not permit the court to infer more than the mere possibility of misconduct, the 

complaint has alleged—but it has not ‘show[n]’—‘that the pleader is entitled to 

relief.’” Iqbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2) (emphasis added)). 

ARGUMENT 

 The Court should dismiss each and every count of the complaint for failure to 

state a claim. See Fed. R. Civ. P. 12(b)(6). But there are also important 

jurisdictional principles that should guide this Court’s judgment. This Court does 

not have jurisdiction to instruct state officers on the meaning of state law, 

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 (1984), and this 

Court cannot overrule the Alabama courts on state law issues, Eerie Railroad Co. v. 

Thompkins, 304 U.S. 64, 71 (1938). But much of the Complaint proceeds on the 

notion that state officers and state courts are misapplying state law. For example, 

the Complaint proceeds as if theft is not a crime of moral turpitude because it is not 

listed in a statute, even though the Attorney General, the Administrative Office of 

Courts, the Madison County Board of Registrars, and the Alabama Supreme Court6 

                                                            
6 See Stahlman v. Griffith, 456 So. 2d 287 (Ala. 1984) (“settled law” that “offense of theft is a crime 
involving moral turpitude”). 
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have determined that it is a crime of moral turpitude. Doc. 1 ¶ 45. If Plaintiffs 

believe that these state officers or state precedents are wrong, then they are free to 

sue in state court. But, for the purposes of evaluating the constitutional claims in 

this case, this Court should accept that state law means what state officers and 

state courts say it means.  

I. The Complaint does not plead a plausible claim of intentional racial 
discrimination under the Fourteenth or Fifteenth Amendment 
(Count 1 & Count 2). 

 The First and Second Counts attack Alabama’s felon disenfranchisement 

provision as racially motivated, but the Complaint does not contain sufficient 

factual allegations to state a plausible claim of discriminatory purpose. 

“Discriminatory purpose,” in this context, “implies more than intent as volition or 

intent as awareness of consequences.”  Personnel Adm’r of Mass. v. Feeney, 442 U.S. 

256, 279 (1979). “It implies that the decisionmaker . . . selected or reaffirmed a 

particular course of action at least in part ‘because of’ . . . its adverse effects upon an 

identifiable group.” Id. 

 This intent claim has to surmount a very high bar. Sufficiently alleging 

discriminatory purpose is hard enough where the decisionmaker is a single 

government official. See Iqbal, 556 U.S. at 680–83. But as the Supreme Court has 

explained, plaintiffs face even more “difficulties” where the decisionmaker is a 

legislative body as large as the Alabama Legislature. Hunter v. Underwood, 471 

U.S. at 228; see also Mason v. Village of El Portal, 240 F.3d 1337, 1339 (11th Cir. 

2001) (evidence of racial motivation of “one member of a three-member majority” 

Case 2:16-cv-00783-ECM-SRW   Document 43   Filed 11/16/16   Page 25 of 69
Case: 20-12003     Date Filed: 07/15/2020     Page: 26 of 70 



26 
 

does not give rise to liability). It is even harder still to state a plausible claim of 

discriminatory intent when the decisionmaker is as large as the entire statewide 

electorate. Moreover, it gets even more difficult to state a plausible claim of 

discriminatory intent where there are obvious legitimate reasons supporting the 

government’s decision. McCleskey v. Kemp, 481 U.S. 279, 298–99 (1987); Personnel 

Adm’r of Mass., 442 U.S. at 275. And numerous courts have recognized that a “state 

properly has an interest in excluding from the franchise persons who have 

manifested a fundamental antipathy to the criminal laws of the state or of the 

nation by violating those laws sufficiently important to be classed as felonies.”  

Shepherd v. Trevino, 575 F.2d 1110, 1115 (5th Cir. 1978). For the reasons explained 

below, Plaintiffs cannot clear these hurdles. 

A. Plaintiffs have not plausibly alleged that the Legislature and 
voters passed Amendment 579 or Amendment 865 for a racial 
purpose. 

  It is implausible that the Legislature proposed, and the voters ratified, 

constitutional amendments in 1996 and 2012 for racist reasons. The primary effect 

of Amendment 579 in 1996 was to expand the voting rights recognized by the 

Alabama Constitution by repealing provisions that established poll taxes, that 

limited the right to vote to males over the age of 21, and that disenfranchised 

persons convicted of misdemeanor offenses. And that is precisely how the 

Legislature described the amendment to voters on the ballot:  

Proposing an amendment of the Constitution of Alabama of 1901, 
repealing Article VIII, relating to suffrage and elections. The 
amendment would repeal the existing Article VIII, and provide that, in 
accordance with constitutional requirements, suffrage would extend to 
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residents who are citizens, 18 years of age or older who have not been 
convicted of a felony involving moral turpitude.  
 

Exhibit A (Act. No. 95-443) (setting forth ballot language). The vote in both houses 

of the Legislature was unanimous. See Ex. B (Journals). The amendment was 

supported by at least 15 black legislators7 and, presumably, many more black 

voters. Moreover, this same amendment—with an additional protection for the 

secret ballot—was reenacted in its entirety in 2012. See Ex. D. 

 Perhaps because of this innocuous history, the Complaint contains almost no 

allegations about events contemporaneous with the passage of Amendment 579 in 

1996 or any mention at all of Amendment 865’s passage in 2012. There are no 

allegations of racist floor speeches or racial overtones during the campaign to enact 

these amendments. The Complaint says that, in 1995, “Governor James revived the 

chain gang” and that “the State Legislature must have been keenly aware” of the 

racial history of this method of punishment. Doc. 1 ¶ 122. But the Complaint never 

links the Governor’s decision to bring back the chain gang with the Legislature’s 

and public’s decision to enact Amendment 579. Proposed constitutional 

amendments like Amendment 579 are controlled entirely by the Legislature; they 

                                                            
7 The black Representatives were Locy “Sonny” Baker, Lucius Black, Laura Hall, Andrew M. 
Hayden, Edward A. Maull, Lawrence McAdory, Warren A. Minnifield, Joseph Mitchell, and John 
Rogers. The black Senators were George Clay, Sundra Escott Russell, Charles D. Langford, Edward 
“E.B.” McClain, Hank Sanders, and Roger Smitherman. See Ex. B (Journals). The Court can take 
judicial notice of the race of these legislators under Federal Rule of Evidence 201. See Ex. F (list of 
legislators with black legislators identified by “B”) available at 
http://www.legislature.state.al.us/aliswww/history/past_legislators.html (last visited Nov. 16, 2016). 
This Court’s previous cases also establish the race of five of these legislators. Kelley v. Bennett, 96 F. 
Supp. 2d 1301, 1318–19 (M.D. Ala. 2000) (Locy Baker); Thompson v. Smith, 52 F. Supp. 2d 1364, 1366 
n.5 (M.D. Ala. 1999) (Andrew Hayden); Buskey v. Oliver, 565 F. Supp. 1473, 1474 (M.D. Ala. 1983) 
(Charles Langford); Ala. Legis. Black Caucus v. Ala., 989 F. Supp. 2d 1227, 1246 (M.D. Ala. 2013) 
(Hank Sanders); Id. at 1248 (Roger Smitherman). 
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are not presented for the Governor’s signature or veto. See ALA. CONST. art. XVIII, § 

284. And the chain gang has nothing to do with voting in any event. 

  Instead of addressing events in 1996 and 2012, the Complaint suggests that 

the intent that matters is not the intent of legislators and voters about Amendment 

579 and Amendment 865, but the intent behind the 1901 provision that 

Amendment 579 repealed. Specifically, the Complaint alleges that the “only 

legislative history on the intent behind the [1996] adoption of the ‘involving moral 

turpitude’ clause is the 1901 legislative history.”  Doc. 1 ¶ 164. But Plaintiffs cannot 

rely on the history of the 1901 provision to support an inference of racial intent 

about the amendment that repealed and replaced it. “[P]ast discrimination cannot, 

in the manner of original sin, condemn governmental action that is not itself 

unlawful.”  City of Mobile v. Bolden, 446 U.S. 55, 74 (1980) (plurality opinion by 

Stewart, J.). “Unless historical evidence is reasonably contemporaneous with the 

challenged decision, it has little probative value.”  McCleskey, 481 U.S. at 298 n.20.  

 The en banc Eleventh Circuit expressly rejected this guilt-by-history 

argument when addressing the constitutionality of Florida’s felon 

disenfranchisement law in Johnson. There, the “essence of the plaintiffs’ Equal 

Protection claim [was] that racial animus motivated the adoption of Florida’s 

disenfranchisement law in 1868 and this animus remains legally operative today 

despite the re-enactment in 1968.”  405 F.3d at 1223. The Court assumed that the 

1868 provision was racially motivated. But the Court nonetheless held that the 

legislative reenactment in 1968 “eliminated any taint from the allegedly 

Case 2:16-cv-00783-ECM-SRW   Document 43   Filed 11/16/16   Page 28 of 69
Case: 20-12003     Date Filed: 07/15/2020     Page: 29 of 70 



29 
 

discriminatory 1868 provision.”  Id. at 1224. In doing so, the Court expressly 

adopted the reasoning of the Fifth Circuit in Cotton v. Fordice, 157 F.3d 388 (5th 

Cir. 1988), which held that Mississippi’s 1968 reenactment of its felon 

disenfranchisement provision “removed the discriminatory taint associated with the 

original version.”  Johnson, 405 F.3d at 1224 (quoting Cotton, 157 F.3d at 391). 

 Plaintiffs’ claim here is even weaker than the one that the Eleventh Circuit 

rejected in Johnson. The Court in Johnson found it important that the provision 

“narrowed the class of disenfranchised individuals to those convicted of felonies.”  

Id.  The provision here narrows the class even further to those convicted of a class of 

“felonies involving moral turpitude.”   The Court in Johnson found it important that 

Florida’s “voters approved the new Constitution” in 1968, even though 1968 was 

still a time of race-based voting suppression. Here, black legislators voted for the 

1996 amendment, which passed unanimously. And the voters approved Alabama’s 

new provisions in 1996 and 2012, long after black voters were registering and 

voting at rates equivalent to white voters. See Shelby Cty., Ala. v. Holder, 133 S. Ct. 

2612, 2628 (2013) (“During that time, largely because of the Voting Rights Act, 

voting tests were abolished, disparities in voter registration and turnout due to race 

were erased, and African–Americans attained political office in record numbers.”). 

Finally, the dissenting judge in Johnson conceded that the plaintiffs’ claim would be 

weaker if Florida’s amendment had substantively changed the category of offenses 

and “remov[ed] ‘black crimes’ from the disenfranchising list.” 405 F.3d at 1246 

(Barkett, J., dissenting). Here, of course, Alabama’s 1996 amendment did exactly 
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that by eliminating the laundry list of purported “black crimes” that the Supreme 

Court identified as problematic in Hunter. A straightforward application of Johnson 

dooms this intentional discrimination claim. 

 Plaintiffs’ claim is also similar to the claim that the Second Circuit rejected in 

Hayden v. Paterson, 594 F.3d 150 (2d Cir. 2010). In Hayden, the district court 

dismissed an equal protection challenge to New York’s 1894 felon 

disenfranchisement law, and the Second Circuit affirmed. “The issue” before the 

Court was “whether the enactment of the 1894 constitutional provision, albeit 

preceded by earlier provisions that plausibly admit of racist origins, can support an 

equal protection claim.”  Id. at 165. Applying Iqbal, the Court held that, although 

“we find plaintiffs’ allegations sufficient with regard to the 1821, 1846, and 1874 

constitutional provisions, we find that plaintiffs fail to allege any non-conclusory 

facts to support a finding of discriminatory intent as to the 1894 provision or 

subsequent statutory enactments.”  Id. at 161.  The Court noted, among other 

things, that “the 1894 amendment was not only deliberative, but was also 

substantive in scope.” Id. at 167. Citing the history and widespread practice of 

disenfranchising felons, the Court held that an “‘obvious alternative explanation’ 

exists to support the propriety of the 1894 enactment.” Id. at 167 (quoting Iqbal, 

129 S.Ct. at 1951–52).  “[T]he New York Constitution’s requirement that the 

legislature pass felon disenfranchisement laws is based on the obvious, 

noninvidious purpose of disenfranchising felons, not Blacks or Latinos.”  Id. at 168. 
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B. The phrase “involving moral turpitude” does not give rise to an 
inference of racial intent. 

 Despite the innocuous history of Amendment 579 and the clarity of Johnson, 

Plaintiffs suggest that the Legislature’s use of “involving moral turpitude” is itself 

sufficient to state a plausible claim of racial intent. But contrary to the conclusory 

allegations of the Complaint—allegations that need not be believed under Iqbal—

there is nothing suspect about the Legislature’s decision to limit 

disenfranchisement to felonies involving “moral turpitude” instead of 

disenfranchising all felons.  

 The Legislature was not writing on a blank slate when it invoked “moral 

turpitude” as a way to distinguish between crimes. As noted above, before Alabama 

adopted the Federal Rules of Evidence, Alabama law provided that a witness could 

be impeached with evidence of a crime involving moral turpitude. Texas and 

California still follow this rule of evidence.8  Similarly, Model Code of Professional 

Responsibility’s Disciplinary Rule 1-102(A)(3), requires the Bar to sanction a lawyer 

who engages in “illegal conduct involving moral turpitude.”9  The standard is used 

in other professional licensing schemes as well.10  And federal immigration law 

requires the deportation of aliens who commit crimes involving moral turpitude. See 

                                                            
8 Tex. R. Evid. 609(a) (“Evidence of a criminal conviction offered to attack a witness's character for 
truthfulness must be admitted if . . . the crime was a felony or involved moral turpitude, regardless 
of punishment”); People v. Pearson, 297 P.3d 793, 830 (Cal. 2013) (“evidence of nonfelonious conduct 
reflecting moral turpitude may be admitted for purposes of impeachment”). 
9 See, e.g., Md. State Bar Ass'n v. Agnew, 271 Md. 543, 551 (1974) (Vice President Spiro Agnew 
disciplined for crime involving moral turpitude); In re Grant, 317 P.3d 612, 612 (Cal. 2014) (affirming 
disbarment for possessing child pornography as crime of moral turpitude). 
10 See ALA. CODE § 34–24–217(a)(3) (physical therapist license may be suspended for crime of moral 
turpitude); Oltman v. Maryland State Bd. of Physicians, 875 A.2d 200, 212 (Md. Ct. Spec. App. 2005) 
(physician’s assistant license revoked for crime of moral turpitude). 
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8 U.S.C. § 1227(a)(2)(A)(ii) (2006) (“[A]ny alien who at any time after admission is 

convicted of two or more crimes involving moral turpitude ... is deportable.”). 

Accordingly, there are scores of federal and state cases defining and applying “moral 

turpitude.”  See, e.g., Itani v. Ashcroft, 298 F.3d 1213 (11th Cir. 2002). Exhibit G is a 

list of the many places where “moral turpitude” is used in the Alabama Code. In 

short, the Legislature used a well-established term of art to distinguish between 

disqualifying and other felonies. 

 Plaintiffs are also wrong to suggest that the Supreme Court’s decision in 

Hunter casts doubt on the use of “moral turpitude” as a term of art. Hunter was 

about the 1901 Convention’s decision to expand disenfranchisement to misdemeanor 

offenses, not about the use of the phrase “involving moral turpitude.” The Eleventh 

Circuit held that the 1901 disenfranchisement provision “violates on account of race 

the fourteenth amendment with respect to those convicted of crimes not punishable 

by imprisonment in the penitentiary.”  Underwood v. Hunter, 730 F.2d 614, 621 

(11th Cir. 1984) (emphasis added). The Eleventh Circuit did not question the 

continued application of the law to those convicted of felonies—i.e. crimes 

punishable by imprisonment. 

 The Supreme Court affirmed the Eleventh Circuit’s reasoning about 

misdemeanors. It explained that Alabama’s earlier constitutions had limited 

disenfranchisement to “largely, if not entirely, felonies.” Hunter, 471 U.S. at 226.  

But the “1901 convention, expanded the list of enumerated crimes substantially” 

such that the “enumerated crimes contain within them many misdemeanors.” Id. 
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On top of the new crimes specifically listed in the 1901 amendment, the Court noted 

that a “new catchall provision covering ‘any . . . crime involving moral turpitude’” 

was added to “the general felon provision.”  Id.  The effect of this additional 

provision was to differentiate between the misdemeanors that would lead to 

disenfranchisement: “[v]arious minor nonfelony offenses” would result in 

disenfranchisement “while more serious nonfelony offenses” would not be 

disenfranchising “because they are neither enumerated in [the law] nor considered 

crimes involving moral turpitude.”  Id. at 226–27.   

 Because Hunter was about disenfranchising misdemeanants, neither the 

Eleventh Circuit nor the Supreme Court addressed the use of moral turpitude to 

distinguish between felonies. Instead, the Supreme Court expressly declined to 

address whether a provision addressed to “felonies and moral turpitude” would be 

“acceptable bases for denying the franchise.”  Id. at 233.  

* * * 

 The Complaint does not plausibly allege a racist intent behind this law. To 

the extent the Complaint alleges anything at all, it makes the same kind of history-

based allegations that the en banc Eleventh Circuit rejected in Johnson. But there 

are quite plainly “more likely explanations” for this law’s passage than the 

purposeful discrimination that motivated the delegates in 1901. Iqbal, 556 U.S. at 

681. The 1996 amendment repealed a host of racist and unconstitutional 

restrictions on voting. It was passed by the Legislature without a single dissenting 

vote and by public referendum. And it had the affirmative support of black 
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legislators. It was then reenacted in 2012, with an additional provision about the 

secret ballot. This intentional discrimination claim should be dismissed. 

II. Plaintiffs have no claim under Section Two of the Voting Rights Act 
(Count 3). 

 The Third Count brings two types of claims under Section Two of the Voting 

Rights Act. Doc. 1 ¶ 169–72. It alleges a “results” claim that, “[u]nder the totality of 

the circumstances,” the felon disenfranchisement provision “results in racial 

discrimination in voting because it denies black voters an equal opportunity to 

participate effectively in the political process.”  Doc. 1 ¶ 171. It also alleges an 

“intent” claim that the felon disenfranchisement provision “purposefully denies 

black voters an equal opportunity to participate in the political process.”  Doc. 1 ¶ 

172. 

 The results claim fails for two reasons.  

 First and most importantly, the en banc Eleventh Circuit in Johnson held 

that felon disenfranchisement laws cannot be challenged under Section Two. 

Because Richardson holds that the Fourteen Amendment expressly authorizes 

States to disenfranchise felons, the Eleventh Circuit reasoned that “applying 

Section Two of the Voting Rights Act to felon disenfranchisement provisions raises 

grave constitutional concerns.”  Johnson, 405 F.3d at 1234.  Moreover, based on the 

history of Section Two, the Court concluded that “Congress never intended the 

Voting Rights Act to reach felon disenfranchisement provisions.”  Id. at 1232.  The 

Court joined several other circuits in holding that felon disenfranchisement cannot 

be challenged under Section Two. Id. at 1227. 
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 Second, even if the results test applied, allegations about racial disparities in 

the criminal justice system are insufficient to show that disenfranchising felons 

based on their conviction abridges the right to vote “on account of race or color.”  Id. 

at 1235 (Tjoflat, J., concurring). Instead, “something more than a mere showing of 

disparate effect is essential to a prima facie vote-denial case.” Id. at 1238. 

Ultimately, a vote-denial claim requires “a causation requirement” that links the 

denial to race. Id.  In the Ninth Circuit, which appears to be the only circuit to allow 

a Section Two claim in this circumstance, a plaintiff “bringing a section 2 VRA 

challenge to a felon disenfranchisement law based on the operation of a state’s 

criminal justice system must at least show that the criminal justice system is 

infected by intentional discrimination.”  Farrakhan v. Gregoire, 623 F.3d 990, 993 

(9th Cir. 2010) (en banc). Here, the Complaint alleges that “Alabama prosecutes and 

convicts its black citizens at substantially higher rates than its white citizens.”  Doc. 

1 ¶ 135. But, like the failing plaintiffs in Johnson and Gregoire, Plaintiffs do not 

allege “a single showing of contemporary race bias that ostensibly is producing” this 

disparate impact in Alabama’s criminal justice system. Johnson, 405 F.3d at 1239 

(Tjoflat, J., concurring). Accordingly, for the reasons explained in Judge Tjoflat’s 

concurrence in Johnson and the Ninth Circuit’s opinion in Gregoire, the results 

claim would fail even if Section Two applied to felon disenfranchisement. 

 The intent claim fails for all the reasons explained above. The Complaint 

does not plausibly allege that the Legislature and voters intended to discriminate 
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against black people when they enacted this provision in 1996 and again in 2012. 

And Section Two does not apply in any event. 

III. Plaintiffs have not stated a claim for a violation of the Equal 
Protection Clause or First Amendment (Counts 4, 5, 6, 7, 9 & 10). 

 The Supreme Court rejected non-race-related attacks on felon 

disenfranchisement in Richardson. There, the Court rejected arguments that equal-

protection and first-amendment precedents recognizing the fundamental right to 

vote “require us to invalidate the disenfranchisement of felons.” Richardson v. 

Ramirez, 418 U.S. at 54. Instead, based on the Fourteenth Amendment’s text and 

history, the Court held that “the exclusion of felons from the vote has an affirmative 

sanction in [section] 2 of the Fourteenth Amendment.” Id. “We hold that the 

understanding of those who adopted the Fourteenth Amendment, as reflected in the 

express language of [section] 2 and in the historical and judicial interpretation of 

the Amendment’s applicability to state laws disenfranchising felons, is of controlling 

significance in distinguishing such laws from those other state limitations on the 

franchise which have been held invalid under the Equal Protection Clause by this 

Court.”  Id.   

 In an attempt to get around Richardson, Plaintiffs assert four overlapping 

legal theories under the Fourteenth and First Amendments. First, in Count 4 and 

Count 5, they ask this Court to extend the Supreme Court’s fundamental rights 

jurisprudence to the context of felon-disenfranchisement—which is exactly what the 

Supreme Court declined to do in Richardson. See Doc. 1 ¶¶ 174–91. Second, in 

Count 6 and Count 7, they allege that Alabama law “imposes an unconstitutional 
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burden on those qualified to vote” because “a reasonable person cannot determine 

whether her felony conviction ‘involves moral turpitude’” and registrars may 

“improperly determine[] that a voter applicant’s crime is disqualifying.”  Doc. 1 ¶¶ 

197–207. Third, in Count 9, they argue that Alabama law is void for vagueness. 

Doc. 1 ¶¶ 217–25. Fourth, in Count 6 and Count 10, they argue that Alabama law 

“cannot withstand even rational basis scrutiny” and purportedly “allows for 

arbitrary disenfranchisement.”  Doc. 1 ¶¶ 228–31. We address each legal theory in 

turn. 

A. Richardson clearly forecloses Count 4 and Count 5. 

 Count 4 and Count 5 of the Complaint are clearly and directly foreclosed by 

Richardson.  

 Citing Kramer and its progeny, Count 4 argues that a disenfranchised felon’s 

right to vote is “fundamental” under the Equal Protection Clause such that the 

state must show a compelling interest and narrow tailoring in order to restrict it. 

See Doc. 1 ¶¶ 174–75 (quoting Kramer v. Union Free Sch. Dist. No. 15, 395 U.S. 621 

(1969)). This is exactly the same argument that the Supreme Court rejected in 

Richardson. Like Plaintiffs here, the plaintiffs in Richardson “rel[ied] on such cases 

as Dunn v. Blumstein, 405 U.S. 330, 92 S.Ct. 995, 31 L.Ed.2d 274 (1972), Bullock v. 

Carter, 405 U.S. 134, 92 S.Ct. 849, 31 L.Ed.2d 92 (1972), Kramer v. Union Free 

School District . . . that a State must show a ‘compelling state interest’ to justify 

exclusion of ex-felons from the franchise.”  Richardson, 418 U.S. at 54. But the 

Court held that this line of cases did not apply because the “express language of 
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[section] 2 . . . is of controlling significance in distinguishing such laws from those 

other state limitations on the franchise which have been held invalid under the 

Equal Protection Clause by this Court.”  Id.  See also Allen v. Ellisor, 664 F.2d 391, 

395 (4th Cir. 1981) (“The decision in Richardson is generally recognized as having 

closed the door on the equal protection argument in a challenge to state statutory 

voting disqualifications for conviction of crime.”), cert. granted, judgment vacated on 

mootness grounds, 454 U.S. 807 (1981); Owens v. Barnes, 711 F.2d 25, 27 (3d Cir. 

1983) (“Plaintiff's argument fails because the right of convicted felons to vote is not 

‘fundamental.’ That was precisely the argument rejected in Richardson.”).  

 Count 5 adds the First Amendment to this mix, but a citation to the First 

Amendment does nothing to improve the argument. The fundamental rights 

analysis that the Supreme Court held not to apply to felons in Richardson is based 

jointly on the Fourteenth and First Amendment. See, e.g., Anderson v. Celebrezze, 

460 U.S. 780, 786 n. 7 (1983) (discussing ‘“fundamental rights’ strand of equal 

protection analysis” based on “First and Fourteenth Amendment rights”). Moreover, 

to recognize the fundamental right of felons to vote under the First Amendment, 

“the Court would have to conclude that the same Constitution that recognizes felon 

disenfranchisement under § 2 of the Fourteenth Amendment also prohibits 

disenfranchisement under other amendments” and “that the Supreme Court’s 

declaration of the facial validity of felon disenfranchisement laws in Richardson v. 

Ramirez was based only of the fortuity that the plaintiffs therein did not make their 

arguments under different sections of the Constitution.”  Farrakhan v. Locke, 987 F. 
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Supp. 1304, 1314 (E.D. Wash. 1997) rev’d in part on other grounds, 338 F.3d 1009 

(9th Cir. 2003). In fact, the existence of the Fourteenth Amendment—which 

expressly allows felon disenfranchisement—is the only reason the First Amendment 

applies to the States to begin with. See e.g., Lovell v. City of Griffin, Ga., 303 U.S. 

444, 450 (1938). For these reasons, “it is clear that the First Amendment does not 

guarantee felons the right to vote.”  Johnson v. Bush, 214 F. Supp. 2d 1333, 1338 

(S.D. Fla. 2002) aff’d on other grounds, 405 F.3d 1214 (11th Cir. 2005) (en banc).  

 To try to evade Richardson, Plaintiffs argue that the right reading of the 

Fourteenth Amendment “is to limit Section 2’s affirmative sanction to crimes that 

are meaningfully connected to the political act of voting such as treason, bribery, or 

perjury.”  Doc. 1 ¶ 179. In the alternative, Plaintiffs argue that Section 2’s reference 

to “‘other crime’ must be restricted to common law felonies and/or particularly 

serious crimes.” Doc. 1 ¶ 183. As Justice O’Connor explained when she was sitting 

with the Ninth Circuit in Harvey v. Brewer, 605 F.3d 1067 (9th Cir. 2010), there are 

three problems with this argument.11  This “interpretation of Section 2’s ‘other 

crime’ provision . . . is [1] in extreme tension with Richardson, [2] contrary to the 

phrase’s plain meaning and its past and contemporary usage, and [3] belied by the 

Fourteenth Amendment’s history.”  Id. at 1078. 

 First, Richardson did not recognize any limitation on the State’s right to 

disqualify felons. Id. at 1074.  The Court in Richardson expressly said that “the 

exclusion of felons from the vote has an affirmative sanction in [section] 2 of the 

                                                            
11 The Court should also note that these proposals would raise the same definitional problems that 
the Plaintiffs contend are unacceptable in their vagueness challenge to the phrase “moral turpitude.” 
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Fourteenth Amendment.”  Richardson, 418 U.S. at 54 (emphasis added). The 

holding of the Court was that California may “exclude from the franchise convicted 

felons who have completed their sentences.”  Id. at 56 (emphasis added). Moreover, 

the plaintiffs in Richardson had not been convicted of “treason, bribery, or perjury” 

or only common-law felonies. They were disenfranchised because of robbery, heroin 

possession, and forgery. Id. at 32 n.9.  Heroin possession is obviously not a common 

law felony. In short, it is impossible to read Richardson as Plaintiffs suggest. 

 Second, even if this were an open question, Plaintiffs’ reading of the 

Fourteenth Amendment makes no textual sense. The Fourteenth Amendment 

addresses disenfranchisement for “participation in rebellion, or other crime.”  As a 

matter of plain text, “[t]he word ‘crime’ of itself includes every offence, from the 

highest to the lowest in the grade of offences, and includes what are called 

‘misdemeanors,’ as well as treason and felony.”  Kentucky v. Dennison, 65 U.S. 66, 

99 (1860). As Justice O’Connor explained for the Ninth Circuit, “[w]hile a litigant 

could use [certain dictionary] definitions to support the proposition that the word 

‘crime’ in Section 2 refers only to serious crimes or felonies (such that misdemeanors 

would not fit within the definition), that is not plaintiffs’ argument.”  Harvey, 605 

F.3d at 1074.  Instead, “[e]ven if we were to assume arguendo that Section 2 is 

limited to serious crimes or felonies (as plaintiffs’ definitions suggest), a far better 

reference point for determining whether a crime is serious is to look at how the 

crime is designated by the modern-day legislature that proscribed it, rather than 

indulging the anachronisms of the common law.”  Id.  Here, of course, Alabama has 
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disenfranchised only persons who have committed felonies and, even then, only a 

particularly egregious class of those.12 

 Third, again assuming an open question, Plaintiffs’ proposal finds no support 

in history. Plaintiffs note that the Reconstruction Acts imposed as a condition of 

reentry to the Union that Alabama and other States limit disenfranchisement to 

punishment “for such crimes as are now felonies at common law.”  Doc. 1 ¶ 185.  

But “[t]he Reconstruction Act’s reference to felonies at common law only shows that 

when the 39th Congress meant to specify felonies at common law, it was quite 

capable of using that phrase.” Harvey, 605 F.3d at 1077. “Simply because the 

Fourteenth Amendment does not itself prohibit States from enacting a broad array 

of felon disenfranchisement schemes does not mean that Congress cannot do so 

through legislation,” such as the Reconstruction Acts. Id.  “That Congress used the 

phrase ‘other crime’ in Section 2, while specifying ‘felony at common law’ in a later 

act, clearly indicates that the two phrases have different meanings and Congress 

was capable of using each when it intended to do so.”  Id. 

B. The law does not unconstitutionally burden the rights of those 
who have not been convicted of felonies involving moral 
turpitude (Count 6 & Count 7). 

 Count 6 and Count 7 are brought by plaintiffs who purportedly have not been 

convicted of felonies involving moral turpitude but “who cannot be legally certain 
                                                            
12 Plaintiffs also suggest that Alabama’s disenfranchisement provision should be construed to reach 
only Class A felonies. Complaint ¶187. To the extent this is an argument about how state law should 
be interpreted, Plaintiffs cannot raise it in this federal lawsuit against state officers. See Pennhurst 
State Sch. & Hosp., 465 U.S. at 123. To the extent this is an argument about what the Constitution 
allows, the historical dividing line is between felonies and misdemeanors. For the purposes of 
disenfranchisement, there is no constitutionally relevant dividing line between Class B and Class A 
felonies.  
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that their convictions are not disqualifying.”  See Doc. 1 ¶¶ 44, 57, 193, 207.13  The 

Complaint alleges that “Alabama citizens who have not been convicted of felonies 

involving moral turpitude are entitled to vote under Alabama law and the 

Fourteenth Amendment protects that right.” Doc. 1 ¶ 193. Even if that were true, 

the felon disenfranchisement provision does not restrict the right of these persons to 

vote. By its terms, the provision does not apply to these persons at all.  

 Plaintiffs erroneously argue that a supposedly unconstitutional “burden” 

arises, not from the felon disenfranchisement law itself, but from the “federal and 

state voter registration forms.” Doc. 1 ¶ 196. These forms require a voter to “sign 

under penalty of perjury that they have not been convicted of a felony involving 

moral turpitude’ (federal form) or a ‘disqualifying crime’ (state form).”  Doc. 1 ¶ 196. 

Plaintiffs suggest that “[a] reasonable person cannot determine whether her felony 

conviction ‘involves moral turpitude’ or is ‘disqualifying’ under state law,” Doc. 1 ¶ 

197, and the Plaintiffs themselves are “uncertain” or “not sure” about whether their 

convictions are disqualifying, Doc. 1 ¶ 44, 46.  

 There are at least five problems with this argument.  

 First, this supposed burden on eligible voters is based on the registration 

forms, not the felon disenfranchisement provision. But Plaintiffs have not 

challenged the forms or sought to enjoin their use. See Doc. 1 at 56–58. They also 

have not sued the federal entity that promulgates and maintains the federal form.  

                                                            
13 The Complaint purports to bring these claims on behalf of all Plaintiffs, but the only plaintiff who 
can rightly bring this claim—because she has not been convicted of a crime involving moral 
turpitude—is Plaintiff Corley. See Doc. 1 ¶44 (Corley informed by the Board of Pardons and Paroles 
that her convictions are not disqualifying). 
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 Second, the forms impose this burden—to the extent it exists—only on 

persons who have been convicted of a felony. Plaintiffs do not assert, and could not 

plausibly assert, that a non-felon would have difficulty determining his or her 

eligibility to vote. But, because of Richardson, felons do not have a protectable 

constitutional right to vote. States may constitutionally “exclude from the franchise 

convicted felons who have completed their sentences.”  Richardson, 418 U.S. at 56.  

It would be passing strange for the Constitution to allow States to deny all felons 

the right to vote outright but, at the same time, prohibit a State from burdening a 

felon’s non-existing right to vote by asking her to fill out a supposedly ambiguous 

form. Instead, the upshot of Richardson is that a State can constitutionally require 

a felon to jump through any hoop that is rationally related to a legitimate 

government interest. See Shepherd, 575 F.2d at 1114–15. Obviously, it is rational to 

require someone registering to vote to aver that they are, in fact, eligible to vote. 

 Third, if felons had a fundamental right to vote—and they do not under 

Richardson—the forms pose a minimal burden on that right. Although the forms 

may require Plaintiffs to investigate whether their felony convictions are 

disqualifying, Plaintiffs are not penalized if they turn out to be incorrect. Perjury 

requires a showing that the person “sw[o]re falsely,” ALA. CODE § 13A-10-101(a), 

which is defined as making a statement that “the declarant does not believe to be 

true,” id. § 13A-10-100(b)(1). Voting offenses similarly require willfulness and 

knowledge. See ALA. CODE § 17-17-8, -36, -46. See also Gordon v. State, 52 Ala. 308, 

310 (1875) (“Illegal voting, when it is supposed to arise from the want of legal 
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qualifications, is dependent on the voter’s knowledge of the particular facts which 

make up the qualification.”). The Complaint does not allege that anyone has been, 

or ever will be, prosecuted for registering to vote on the good-faith belief that his or 

her felony is not disqualifying. See Thiess v. State Admin. Bd. of Election Laws, 

State of Md., 387 F. Supp. 1038, 1043 (D. Md. 1974) (three-judge court) (rejecting 

similar constitutional claim against felon disenfranchisement law because “there is 

no basis for concluding that any ex-convict who merely attempts to register will put 

himself in jeopardy of prosecution”).  

 Fourth, again assuming a fundamental right that does not exist, the burden 

on that right would be amply supported by “the State’s regulatory interests.”  

Burdick v. Takushi, 504 U.S. 428 (1992) (quoting Anderson, 460 U.S. at 788). “‘[A]s 

a practical matter, there must be a substantial regulation of elections if they are to 

be fair and honest and if some sort of order, rather than chaos, is to accompany the 

democratic process.’” Id. at 433. The forms simply require voters to affirm that they 

are eligible to vote when they register to vote. Federal law expressly recognizes the 

importance of these interests. Under the National Voter Registration Act, a state 

motor voter form “may require only the minimum amount of information necessary” 

for state officials to carry out their eligibility-assessment and registration duties. 52 

U.S.C. § 20504(c)(2)(B). But the form must “include a statement that—(i) states 

each eligibility requirement (including citizenship); (ii) contains an attestation that 

the applicant meets each such requirement; and (iii) requires the signature of the 

applicant, under penalty of perjury.”  Id. § 20504(c)(2)(C). That federal law requires 
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all forms—nationwide—to include “each eligibility requirement” and the applicant’s 

signature “under penalty of perjury” attests to the importance of the governmental 

interests served by these features. 

 Fifth, as explained at greater length below, the phrase “involving moral 

turpitude” is sufficiently definite to allow a felon to decide whether to register to 

vote. This is especially true with respect to the felons in this case. 

C. The law is not unconstitutionally vague (Count 9). 

  Count 9 alleges that the “prohibition on voting for those convicted of felonies 

‘involving moral turpitude’ is void for vagueness under the First and Fourteenth 

Amendments.”  Doc. 1 ¶ 225. There are several problems with this claim 

 First, this claim proceeds on the same kind of fundamental rights theory that 

the Supreme Court rejected in Richardson. The Complaint alleges that “voting and 

participating in the election process is a fundamental right protected by the 

Fourteenth Amendment” and also “entitled to First Amendment protection.”  Doc. 1 

¶¶ 218–19. The Supreme Court has warned lower courts against “[a]ttributing to 

elections a more generalized expressive function” under the First Amendment. 

Burdick v. Takushi, 504 U.S. at 438. For its part, vagueness doctrine is based on the 

due process clause, not the first amendment. See, e.g., United States v. Williams, 

553 U.S. 285, 304 (2008) (“[v]agueness doctrine is an outgrowth not of the First 

Amendment, but of the Due Process Clause of the Fifth Amendment”). And, as 

explained extensively above, Richardson means that neither the Fourteenth 

Amendment nor the First Amendment grants a felon the right to vote. 
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 Second, there is no threat of prosecution if someone erroneously votes based 

on a good faith belief that his crime is not disqualifying. The void-for-vagueness 

principle means that “laws which regulate persons or entities must give fair notice 

of conduct that is forbidden or required.”  F.C.C. v. Fox Television Stations, Inc., 132 

S. Ct. 2307, 2317 (2012) (emphasis added). A “conviction or punishment fails to 

comply with due process if the statute or regulation under which it is obtained” is 

impermissibly vague. Id. (emphasis added). The Complaint does not allege that the 

Alabama’s criminal laws are impermissibly vague. As explained above, those laws 

do not require a person to correctly understand the term “moral turpitude.”  They 

require only that putative voters act in good faith when attesting to their 

qualifications. See, e.g., ALA. CODE § 17-17-36 (“Any person who . . . knowingly 

attempts to vote when not entitled to do so . . . shall be guilty . . . upon conviction, of 

a Class C felony.”).    

 In this respect, the Complaint fails for the same reasons that the Supreme 

Court reversed the Eleventh Circuit in United States v. Williams, 553 U.S. 285, 306 

(2008). There, the Eleventh Circuit held unconstitutionally vague a criminal 

prohibition on promoting “any material or purported material in a manner that 

reflects the belief, or that is intended to cause another to believe” that the material 

is child pornography. See United States v. Williams, 444 F.3d 1286, 1294, 1306 

(11th Cir. 2006). The Eleventh Circuit reasoned that the phrase “in the manner that 

reflects the belief” is so vague that grandparents could be prosecuting for 

forwarding pictures of their partially clothed grandchildren. Id. The Supreme Court 
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reversed because the intent requirement of the statute solved any vagueness 

concern. The Court explained that “[t]he statute requires that the defendant hold, 

and make a statement that reflects, the belief that the material is child 

pornography; or that he communicate in a manner intended to cause another so to 

believe.” Williams, 553 U.S. at 306. These are “questions of fact” because “[w]hether 

someone held a belief or had an intent is a true-or-false determination.” Id. 

Although “[c]lose cases [such as the grandparent hypothetical] can be imagined 

under virtually any statute,” that problem “is addressed, not by the doctrine of 

vagueness, but by the requirement of proof beyond a reasonable doubt” of a person’s 

subjective intent. Id. See also Vill. of Hoffman Estates v. Flipside, Hoffman Estates, 

Inc., 455 U.S. 489, 499 (1982) (“a scienter requirement may mitigate a law’s 

vagueness”). 

 Third, the Supreme Court has expressly held that the phrase “involving 

moral turpitude” is not void for vagueness. In Jordan v. De George, 341 U.S. 223 

(1951), the Court addressed whether a statute that required the deportation of 

aliens for crimes of “moral turpitude” was unconstitutional “under the established 

criteria of the ‘void for vagueness' doctrine.”  Id. at 231.  The Court held that it was 

not. The Court found it “significant that the phrase has been part of the 

immigration laws for more than sixty years” and “has also been used for many years 

as a criterion in a variety of other statutes.”  Id. at 229–30.  The Court also found it 

significant that “[t]he phrase ‘crime involving moral turpitude’ presents no greater 

uncertainty or difficulty than language found in many other statutes repeatedly 
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sanctioned by the Court.”  Id. at 231 n. 15.  Although the Court recognized that 

there may be “peripheral cases,” the Court held that “doubt” about how the phrase 

“moral turpitude” applies in “less obvious cases does not render that standard 

unconstitutional for vagueness.”  Id. at 232.  See also United States v. Shahla, No. 

3:11-CR-98-J-32TEM, 2013 WL 2406383, at *5 (M.D. Fla. June 3, 2013), aff'd sub 

nom. United States v. Chahla, 752 F.3d 939 (11th Cir. 2014) (rejecting vagueness 

argument when defendants prosecuted for lying to federal government by denying 

that they had committed “crimes of moral turpitude”). 

 Fourth, in addition to the Supreme Court’s holding in Jordan, the State has 

sufficiently defined the phase “moral turpitude” to provide guidance of which crimes 

fall under the term. “[P]erfect clarity and precise guidance have never been required 

even of regulations that restrict expressive activity.” United States v. Williams, 553 

U.S. at 304  (quoting Ward v. Rock Against Racism, 491 U.S. 781, 794 (1989)). It is 

well established that “clarity at the requisite level may be supplied by judicial gloss 

on an otherwise uncertain statute.” United States v. Lanier, 520 U.S. 259, 266 

(1997). Therefore, the Court has found void-for-vagueness only where statutes “tied 

criminal culpability” to “wholly subjective judgments without statutory definitions, 

narrowing context, or settled legal meanings.”  Williams, 553 U.S. at 306.  Here, the 

Alabama appellate courts and other courts have extensively addressed the 

definition of crimes of “moral turpitude,” creating a body of case law on the subject.  

Moreover, there are: (1) specific crimes identified in an Alabama statute, ALA. CODE 

§ 15-22-36.1(g), (2) general principles, such as fraud and malum in se, and specific 
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crimes identified in an Attorney General’s opinion, 2005 WL 1121853, and (3) a list 

of specific crimes provided by the Administrative Office of Courts, Exhibit E. This 

body of statutory, administrative, and judicial case law eliminates any 

constitutional vagueness concerns. See Thiess, 387 F. Supp. at 1043 (rejecting 

similar vagueness claim against felon disenfranchisement law “in view of the 

currently existing ‘laundry list’ of crimes issued by the Attorney General”).  

 In fact, only three of the ten named plaintiffs cannot find their specific crime 

in the statute, AG opinion, or AOC list:  Giles (stalking), Corley (possession of 

controlled substance), Yow (trafficking controlled substance). See Doc. 1 ¶¶ 42, 44, 

46. Two of these crimes—possession of a controlled substance and trafficking a 

controlled substance—are addressed by Alabama case law, which holds that mere 

possession of a controlled substance is not a crime “involving moral turpitude” but 

that trafficking of a controlled substance is a crime “involving moral turpitude.”  Ex 

parte McIntosh, 443 So. 2d at 1286. Although the Alabama courts have not 

specifically addressed stalking under Alabama Code § 13A-6-90, it fits the general 

definition of a crime of moral turpitude as being “mala in se and not mala 

prohibitum.”  McIntosh, 443 So. 2d at 1284 (citing Gamble’s Evidence). And other 

courts have expressly held that stalking is a crime of moral turpitude. See also 

Raya-Moreno v. Holder, 504 F. App’x 589, 590 (9th Cir. 2013) (stalking is crime of 

moral turpitude). And, of course, any of these felons could achieve certainty by 

appealing his or her disqualification all the way to the Alabama Supreme Court. See 

ALA. CODE § 17-3-55. 
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D. The distinction based on “moral turpitude” is rational and non-
arbitrary (Count 6 & Count 10). 

 Plaintiffs’ equal protection claims for irrationality and lack of uniformity in 

Count 6 and Count 10 fare no better than their First Amendment mishmash claims. 

On behalf of all felons in Count 10, the Complaint argues that the law “irrationally 

disenfranchises an arbitrary set of Alabama citizens,” “cannot withstand even 

rational basis scrutiny,” and is “not uniform across the state.”  Doc. 1 ¶¶ 228, 229. 

Similarly, on behalf of felons who are eligible to vote in Count 6, the Complaint 

alleges that the law is unconstitutional because a registrar might “improperly 

determine[] that a voter applicant’s crime is disqualifying.”  Doc. 1 ¶ 202. These 

claims should be dismissed. 

 First, the moral turpitude standard is rational. The old Fifth Circuit, in a 

case that is binding on this Court, explained that the import of Richardson is that 

States have substantial latitude to distinguish between felons that should be 

disenfranchised and those that should not. See Shepherd, 575 F.2d at 1114. “The 

Court [in Richardson] clearly envisioned that a state could grant the right to vote to 

some persons convicted of a felony while denying it to others.” Id. This is so because 

“Section 2’s express approval of the disenfranchisement of felons . . . grants to the 

states a realm of discretion in the disenfranchisement and reenfranchisement of 

felons which the states do not possess with respect to limiting the franchise of other 

citizens.”   Id. 

 Accordingly, there is no heightened review of a State’s decision to 

disenfranchise some felons and not others. Instead, the “selective 
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disenfranchisement or reenfranchisement of convicted felons must pass the 

standard level of scrutiny applied to state laws . . . a rational relationship to the 

achieving of a legitimate state interest.” Shepherd, 575 F.2d at 1114–15.  Accord 

Hayden, 594 F.3d at 170; Harvey, 605 F.3d at 1079.  When legislation is reviewed 

for a rational basis, “courts are quite reluctant to overturn governmental action on 

the ground that it denies equal protection of the laws.” Gregory v. Ashcroft, 501 U.S. 

452, 470–71 (1991). A Court may “not overturn such a [law] unless the varying 

treatment of different groups or persons is so unrelated to the achievement of any 

combination of legitimate purposes that we can only conclude that the legislature’s 

actions were irrational.” Vance v. Bradley, 440 U.S. 93, 97 (1979).  

 It is rational to limit the category of offenders who are disenfranchised to 

those who are convicted of crimes involving moral turpitude. There is a good 

argument under political theory to disenfranchise all felons: “It can scarcely be 

deemed unreasonable for a state to decide that perpetrators of serious crimes shall 

not take part in electing the legislators who make the laws, the executives who 

enforce these, the prosecutors who must try them for further violations, or the 

judges who are to consider their cases.” Green, 380 F.2d at 451 (per Friendly, J.). 

But it also makes sense to allow some felons to vote who have committed crimes 

that are less serious or less likely to indicate their unfitness to participate. Because 

the difference between the two types of crimes may not be “consistently predictable 

by simply considering ‘the nature of the punishment,’ in this day of indeterminate 

sentences and proliferation of technical, malum prohibitum offenses,” the 

Case 2:16-cv-00783-ECM-SRW   Document 43   Filed 11/16/16   Page 51 of 69
Case: 20-12003     Date Filed: 07/15/2020     Page: 52 of 70 



52 
 

Legislature was rational to conclude that “the inquiry must focus more precisely on 

the nature of the crime itself.”  Otsuka v. Hite, 414 P.2d 412, 422 (Cal. 1966) 

(addressing disenfranchisement for “infamous crime”), abrogated by Ramirez v. 

Brown, 507 P.2d 1345 (Cal 1973). Cf. Meriwether, 268 So. 2d at 787 (moral 

turpitude turns on “[t]he inherent nature of the offense itself”). Here, the 

Legislature rationally chose to limit the felons who would be disenfranchised by 

way of a commonly used descriptor—“involving moral turpitude.” 

 Second, the Equal Protection Clause does not require state officers to be 

perfectly uniform in applying state law. Although the State may not “unequally 

administer[] a facially neutral statute,” “[m]ere error or mistake in judgment when 

applying a facially neutral statute does not violate the equal protection clause.”  E 

& T Realty v. Strickland, 830 F.2d 1107, 1112 & 1114 (11th Cir. 1987). Plaintiffs 

cannot “bootstrap[] all misapplications of state law into equal protection claims.”  

Id. at 1114.  Instead, “[t]he good faith of [state] officers and the validity of their 

actions are presumed.”  Sunday Lake Iron Co. v. Wakefield Tp., 247 U.S. 350, 352–

53 (1918). Accordingly, “[t]here must be something more” than “mere error” to state 

a claim under the Equal Protection Clause—“something which in effect amounts to 

an intentional violation of the essential principle of practical uniformity.”  Id.  “The 

unlawful administration by state officers of a state statute fair on its face, resulting 

in its unequal application to those who are entitled to be treated alike, is not a 

denial of equal protection unless there is shown to be present in it an element of 

intentional or purposeful discrimination.” Snowden v. Hughes, 321 U.S. 1, 8 (1944). 
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 In E & T Realty, the Eleventh Circuit held that a claim like this one requires 

a plaintiff to identify a similarly situated person who was treated differently and 

allege that the disparate treatment was intentional. A defendant cannot state a 

claim “merely by showing an arbitrary and irrational difference between the results 

of two particular applications of a facially neutral statute.” 830 F.2d at 1112. 

Instead, a plaintiff must show (1) different treatment of similarly situated 

individuals, id. at 1109, and (2) “intentional or purposeful discrimination,” id. at 

1112–13.  “‘[A]bsent proof that defendant[ ] acted with discriminatory intent,’ there 

can be no equal protection violation where the theory is that the defendant 

unequally administered  a facially neutral law.”  Hope For Families & Cmty. Serv., 

Inc. v. Warren, 721 F. Supp. 2d 1079, 1156–57 (M.D. Ala. 2010) (quoting E&T 

Realty, 830 F.2d at 1113). 

 In light of this standard, Plaintiffs have not alleged a viable claim. The 

Complaint does not identify similarly situated persons who have been treated 

differently than Plaintiffs. And it does not allege anything approaching intentional 

discrimination in the application of the statute. Instead, everything in the 

Complaint suggests that state officers are working to apply the law in a uniform 

manner. As noted above, the registrars are guided in applying the moral turpitude 

provision by: (1) the specific crimes identified in an Alabama statute, ALA. CODE § 

15-22-36.1(g), (2) the general principles, such as fraud and malum in se, and specific 

crimes identified in an Attorney General’s opinion, 2005 WL 1121853, (3) a list of 

specific crimes provided by the Administrative Office of Courts, Exhibit E, and (4) a 
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substantial body of case law from the Alabama and federal courts. Registrars are 

also encouraged to “consult, if they so decide[], the Attorney General’s Office if they 

are unsure of a crime’s classification as disqualifying.”  Doc. 1 ¶ 156.  

 Apart from conclusory statements about a purported lack of uniformity, the 

most that the Complaint alleges is that “there is no uniform system for determining 

the eligibility of voter applications and voter registrants across the state” such that 

a registrar might incorrectly classify a voter applicant’s crime is disqualifying. Doc. 

1 ¶¶ 160, 202, 232. Of course, a “uniform system” is not the standard for equal 

protection. But, even if it were, Alabama law provides that “[a]ny person to whom 

registration is denied shall have the right of appeal . . . by filing a petition in the 

probate court in the county in which he or she seeks to register.”  ALA. CODE § 17-3-

55. The putative voter may then appeal the determination to circuit court and the 

Alabama Supreme Court. Id.  If the voter wins, his or her registration is retroactive 

to “the date of his or her application to the registrars.”  Id.  This state-law appeal 

procedure provides “practical uniformity,” Sunday Lake, 247 U.S. at 352–53, just as 

similar appellate procedures ensure that 2,700 federal district judges apply open-

ended terms like “due process” and “free exercise” in a practically uniform manner.  

IV. Alabama law does not violate procedural due process (Count 8). 

 Count 8 is a “procedural due process” claim under “the Fourteenth 

Amendment.”  Doc. 1 ¶ 216. It alleges that felon-disenfranchisement violates the 

Due Process Clause because Alabama law “provides Alabama citizens with little to 

Case 2:16-cv-00783-ECM-SRW   Document 43   Filed 11/16/16   Page 54 of 69
Case: 20-12003     Date Filed: 07/15/2020     Page: 55 of 70 



55 
 

no pre-deprivation process before revoking their right to vote, a fundamental right 

protected by both the Alabama and United States Constitutions.” Doc. 1 ¶ 210.  

 This claim fails for at least five reasons. 

 First, this claim is precluded by Richardson. Section 1 of the Fourteenth 

Amendment provides that “[n]o State shall . . . deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.”  Richardson held that this provision must be 

applied consistent with Section 2, which expressly recognizes the power of States to 

disenfranchise felons. 418 U.S. at 55. Accordingly, felons have no “liberty” interest 

to vote under the Due Process Clause of Section 1 of the Fourteenth Amendment. 

See Williams v. Taylor, 677 F.2d 510, 514 (5th Cir. 1982) (rejecting procedural due 

process claim in part because a felon’s “interest in retaining his right to vote is 

constitutionally distinguishable from the ‘right to vote’ claims of individuals who 

are not felons”). 

 Second, “due process does not require the opportunity to prove a fact that is 

not material to the State’s statutory scheme.” Connecticut Dep’t of Pub. Safety v. 

Doe, 538 U.S. 1, 4 (2003). In Connecticut DPS, the Supreme Court rejected a 

convicted sex offender’s asserted procedural due process right to a hearing to prove 

that he was not “dangerous” before being listed on the State’s sex-offender registry. 

Id. at 6. There, as here, the Court explained, “the fact that [the offender] [sought] to 

prove . . . [was] of no consequence under” the challenged provision. Id. at 7. And 

there, as here, “the [challenged] law’s requirements turn[ed] on an offender's 
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conviction alone—a fact that a convicted offender has already had a procedurally 

safeguarded opportunity to contest.” Id. To be sure, the Court reserved the question 

in Connecticut DPS whether, as a matter of substantive due process, a State could 

classify people based on their convictions alone. See id. at 8. But it emphasized that 

“States are not barred by principles of ‘procedural due process’ from drawing such 

classifications.” Id. (quoting Michael H. v. Gerald D., 491 U.S. 110, 120 (1989) 

(plurality opinion) (emphasis in original)). 

 Third, none of the named plaintiffs can show prejudice because none has been 

erroneously removed from the voting list.14  See supra 49. “To establish a due 

process violation, the petitioner must show that [he] was deprived of liberty without 

due process of law and that the purported errors caused [him] substantial 

prejudice.”  Lapaix v. U.S. Att'y Gen., 605 F.3d 1138, 1143 (11th Cir. 2010). As noted 

above, all but three plaintiffs have been denied registration or removed from the list 

based on felonies that are specifically listed in the AG Opinion and Administrative 

Office of Courts’ guidance. One of those three has not been removed or denied; she 

has been told she will be allowed to vote. See Doc. 1 ¶ 44 (Corley). The second has 

committed a felony—trafficking illegal drugs—that the Supreme Court of Alabama 

has held to be a crime of moral turpitude. Doc. 1 ¶ 46 (Yow). And the third has 

committed a felony—stalking—that satisfies the mens rea for a crime of moral 

                                                            
14 For the same reason, Plaintiffs cannot invoke a state-law fundamental right to vote. To make a 
procedural due process claim based on a state-law right, the plaintiff must show that it has “a 
sufficiently certain property right under state law.”  Greenbriar Village, L.L.C. v. Mountain Brook, 
City, 345 F.3d 1258, 1265 (11th Cir. 2003) (emphasis added). Plaintiffs have not satisfied that 
standard. At the very least, Plaintiffs’ purported right to vote is far from “certain” under Alabama 
law, Greenbriar Village, 345 F.3d at 1265, and that alone is fatal to their claim here. See also 
Pennhurst State Sch. & Hosp., 465 U.S. at 123. 
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turpitude and has been held to be a crime of moral turpitude by the Ninth Circuit. 

Doc. 1 ¶ 42 (Giles). A felon cannot “claim prejudice in the denial of a pre-

disenfranchisement hearing” if he has no “viable defense to disenfranchisement.”  

Williams, 677 F.2d at 515. 

 Fourth, even assuming these felons had a liberty interest in voting and it had 

been erroneously denied, Alabama law provides sufficient process. To determine 

whether a procedure violates due process, this Court should consider three factors: 

(1) the private interest at stake; (2) the risk that the challenged procedure will 

wrongly impair the private interest and the likelihood that additional procedural 

safeguards can effect a cure; and (3) the government’s interest in avoiding the 

added procedures. Mathews v. Eldridge, 424 U.S. 319, 335 (1976).  

 Here, Plaintiffs were convicted of felonies through the criminal justice 

system, with all its various procedural protections. Under Richardson, this process 

ends their fundamental right to vote. But, even if this process did not negate their 

right to vote entirely, it would at least greatly reduce the constitutional importance 

of their interest.  

 Moreover, Alabama law already provides the same kind of procedural 

safeguards—notice, right to appeal, etc.—that are used in other areas to reduce the 

risk of an erroneous deprivation of a right. Although Plaintiffs complain that the 

registrars are not lawyers, “[t]he Due Process Clause ‘has never been thought to 

require that the neutral and detached trier of fact be law trained or a judicial or 
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administrative officer.’” Washington v. Harper, 494 U.S. 210, 231 (1990) (quoting 

Parham v. J.R., 442 U.S. 584, 607 (1979)). If the Board of Registrars declines to 

register an applicant, he or she has the right to appeal. See ALA. CODE § 17-3-55. If 

the Board of Registrars decides to remove someone from the voting list, that person 

“must be notified by certified mail sent to the voter’s last known address of the 

board’s intention to strike his or her name from the list,” and he or she has the right 

to appeal. ALA. CODE § 17-4-3; Doc. 1 ¶ 212; Williams v. Lide, 628 So. 2d 531, 534 

(Ala. 1993). In a similar case, the Fifth Circuit “refuse[d] to impose the requirement 

of a pre-disenfranchisement hearing on election boards” because “mandat[ing] a 

hearing as a prerequisite to any action by the Election Board would cost the state 

substantial time and money, and it would not guarantee, any more than the current 

mechanism, that only felons within the statute are disenfranchised.”  Williams, 677 

F.2d at 515. 

 In fact, in Plaintiffs’ view, there is no additional procedural safeguard that 

can effect a cure. Plaintiffs do not request that the Court enjoin Defendants to 

follow any additional procedural steps before removing voters or declining to 

register them.15  Instead, Plaintiffs’ position is that registrars must simply stop 

“denying any voter registration applications” or “removing any voters from the voter 

registration rolls on the basis of felony convictions.” Doc. 1 at 56-57. The State 

obviously has a strong interest in avoiding the only “additional procedure” offered 

                                                            
15 Plaintiffs suggest, on information and belief, that “a voter applicant’s notice and opportunity to be 
heard is not uniformly enforced in Alabama.”  Doc. 1 ¶ 213. A claim that state officers are violating 
state law is a claim that must be made in state court.  See Pennhurst State Sch. & Hosp., 465 U.S. at 
123. 
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by Plaintiffs—ceasing to enforce Alabama law in its entirety. See Logan v. 

Zimmerman Brush Co., 455 U.S. 422, 436 (1982) (noting practicality of additional 

procedural safeguards is an appropriate judicial consideration). 

 Fifth, Plaintiffs cannot complain about the lack of due process when they 

have not availed themselves of all procedures allowed in state court. “[U]nlike 

substantive due process violations, procedural due process violations do not become 

complete ‘unless and until the state refuses to provide due process.’”  McKinney v. 

Pate, 20 F.3d 1550, 1562 (11th Cir. 1994). For this reason, “even if [a felon] suffered 

a procedural deprivation at the hands of a [registrar], he has not suffered a 

violation of his procedural due process rights unless and until the State of 

[Alabama] refuses to make available a means to remedy the deprivation.” Id. at 

1563.  Here, the State provides extensive avenues for appellate review such that a 

person who is wrongfully removed from a voting list or denied voter registration 

may still vote. See ALA. CODE § 17-3-55; see also id.  § 17-10-2 (procedures for 

casting provisional ballot). Plaintiffs have inexplicably declined to pursue those 

remedies. See Williams, 677 F.2d at 515 (no due process violation when felon “chose 

to disregard the avenues of procedural protection afforded by the state”); Dodge v. 

Evans, 716 P.2d 270, 276 (Utah 1985) (“Due process does not require an 

administrative hearing when a judicial hearing is available simply for the asking.”). 
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V. Alabama law does not violate the Ex Post Facto Clause or Eighth 
Amendment (Count 11 & Count 12). 

 Counts 11 and 12 argue that felon disenfranchisement is a form of criminal 

punishment that cannot be imposed retroactively under the Ex Post Facto Clause 

and cannot be imposed at all because of the prohibition on “cruel and unusual 

punishment” under the Eighth Amendment. See Doc. 1 ¶¶ 233–44.  

These claims fail for several reasons. 

 First, these claims suffer from the same flaw as Plaintiffs’ Fourteenth and 

First Amendment claims: “the Court would have to conclude that the same 

Constitution that recognizes felon disenfranchisement under § 2 of the Fourteenth 

Amendment also prohibits disenfranchisement under other amendments.” 

Farrakhan, 987 F. Supp. at 1314.   

 Second, these claims are precluded because the Supreme Court has held that 

felon-disenfranchisement is not punishment. Simmons v. Galvin, 575 F.3d 24, 43 

(1st Cir. 2009). In Trop v. Dulles, 356 U.S. 86 (1958) (plurality opinion), the 

plurality opinion used felon-disenfranchisement as an example of a restriction that 

is not punitive and would not violate the Ex Post Facto Clause:  

[A] statute has been considered nonpenal if it imposes a disability, not 
to punish, but to accomplish some other legitimate governmental 
purpose. . . . The point may be illustrated by the situation of an 
ordinary felon. A person who commits a bank robbery, for instance, 
loses his right to liberty and often his right to vote. If, in the exercise of 
the power to protect banks, both sanctions were imposed for the 
purpose of punishing bank robbers, the statutes authorizing both 
disabilities would be penal. But because the purpose of the latter 
statute is to designate a reasonable ground of eligibility for voting, this 
law is sustained as a nonpenal exercise of the power to regulate the 
franchise. 
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Id. at 96–97.  Only a punitive measure can violate the Ex Post Facto Clause or 

Eighth Amendment. See, e.g., Smith v. Doe, 538 U.S. 84, 92 (2003); see also United 

States v. Salerno, 481 U.S. 739 (1987) (holding preventative detention under the 

Bail Reform Act was permissible because it was regulatory and preventative, rather 

than punitive). Accordingly, Courts have universally held that felon-

disenfranchisement does not violate the Ex Post Facto Clause or Eighth 

Amendment. See Simmons, 575 F.3d at 43 (Ex Post Facto); Green v. Bd. of 

Elections, 380 F.2d 445 (2d Cir. 1967) cert. denied, 389 U.S. 1048 (1968) (Eighth 

Amendment); King v. City of Boston, 2004 WL 1070573 (D. Mass. May 13, 2004) (Ex 

Post Facto); Farrakhan v. Locke, 987 F. Supp. at 1314 (Eighth Amendment); 

Kronlund v. Honstein, 327 F. Supp. 71, 74 (N.D. Ga. 1971) (three-judge court) 

(Eighth Amendment). 

 Third, these claims fail for a host of other reasons specific to each count and 

each plaintiff. Disenfranchisement is neither cruel nor unusual. It has been 

common throughout history and remains common in the United States. See supra 

14–15. And Alabama felons’ rights may be restored when they satisfy the terms of 

their sentence. See supra 22. With respect to the Ex Post Facto claim, Alabama’s 

1996 amendment had no relevant retroactive effect because Alabama’s 1901 

Constitution already disenfranchised all felons.16 The 1996 amendment reduced the 

scope of disenfranchisement; it did not disenfranchise anyone who was not already 

                                                            
16 None of Plaintiffs were convicted of crimes before 1901. Plaintiff King is the only plaintiff who was 
convicted before the 1996 amendment took effect, and she was already disenfranchised as a 
murderer under the 1901 Constitution. Doc. 1 ¶ 49.  
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disenfranchised by the 1901 Constitution. For its part, the 2012 amendment also 

had no retroactive effect because it simply maintained the status quo. 

VI. Although Alabama does not have a legal financial obligations 
requirement, States may require felons to pay legal financial 
obligations before restoring their right to vote (Counts 13, 14, & 15). 

 Counts 13, 14, and 15 of the Complaint challenge as unconstitutional the 

expedited procedure for felons to re-secure the right to vote under Alabama Code § 

15-22-36.1. Specifically, the Complaint contends that the State cannot “require[] an 

otherwise eligible Alabama citizen to pay all legal financial obligations” or “fines 

and fees” before restoring the right to vote under the Fourteenth Amendment, 

Section 2 of the Voting Rights Act, or (with respect to federal elections) the Twenty-

Fourth Amendment. See Complaint ¶¶ 245–60.  

These theories fail for several reasons. 

 As an initial matter, Alabama law does not actually require a felon to pay all 

legal financial obligations (“LFOs”) before restoring his or her rights. This 

requirement applies to the expedited process for the restoration of voting rights 

under Alabama Code § 15-22-36.1, but the availability of that process does not affect 

the “right of any person to apply to the board for a pardon with restoration of voting 

rights pursuant to Section 15-22-36.”  ALA. CODE § 15-22-36.1. In fact, some felons 

are statutorily excluded from the expedited process and must go through the full 

pardon process regardless of whether they have paid court costs and restitution. 

ALA. CODE § 15-22-36.1(g) (exclusion for those convicted of murder, rape, sodomy, 

etc.). For persons who are not eligible for the expedited procedure, the Board of 
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Pardons and Paroles has the power to restore “civil and political rights” by 

“grant[ing] pardons” under Alabama Code § 15-22-36. It also has the independent 

power “to remit fines and forfeitures.”  Id.  The availability of a pardon under 

Alabama Code § 15-22-36 dooms these claims about the constitutionality of the 

additional expedited procedure. See Johnson, 405 F.3d at 1214 n.1 (“voting rights 

restoration scheme” does not “violate[] constitutional and statutory prohibitions 

against poll taxes” because “[a] felon who has completed his sentence may apply for 

clemency to have his civil rights restored”). 

 Nonetheless, even if Alabama law did require a felon to pay LFOs as a 

condition to restore his or her voting rights, that requirement would not violate any 

provision of the United States Constitution or the Voting Rights Act. 

 Fourteenth Amendment. Requiring felons to pay LFOs does not violate the 

Equal Protection Clause. Because of Richardson’s reading of the Fourteenth 

Amendment, the old Fifth Circuit held that the “selective disenfranchisement or 

reenfranchisement of convicted felons must pass the standard level of scrutiny 

applied to state laws . . . a rational relationship to the achieving of a legitimate 

state interest.” Shepherd, 575 F.2d at 1114–15 (emphasis added). The State has 

several legitimate interests that are rationally related to the requirement that 

felons pay all restitution and fees before having their rights restored: (1) 

encouraging felons to pay full restitution to their victims so that victims are made 

whole, (2) protecting the ballot box from felons who continue to break the law by not 

abiding by enforceable court orders, (3) withholding the restoration of voting rights 
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from felons who have not completed their entire sentence, and (4) a determination 

that only those convicted felons who have fully paid restitution are sufficiently 

rehabilitated to be entitled to vote. Conditioning reenfranchisement on the payment 

of court costs, restitution, etc., is rationally related to these state interests. See 

Harvey, 605 F.3d at 1079 (“We have little trouble concluding that Arizona has a 

rational basis for restoring voting rights only to those felons who have completed 

the terms of their sentences, which includes the payment of any fines or restitution 

orders.”); Johnson v. Bredesen, 579 F. Supp. 2d 1044, 1054 (M.D. Tenn. 2008) 

(dismissing equal protection claim on this ground); Johnson v. Bush, 214 F. Supp. 

2d 1333, 1343 (S.D. Fla. 2002) (“The Court finds that victim restitution is a crucial 

part of the debt the convicted felon owes to both the victim and society.”), aff’d on 

other grounds, 405 F.3d 1214 (11th Cir. 2005) (en banc); Madison v. State, 163 P.3d 

757, 770 (Wash. 2007) (finding “rational relationship between requiring felons to 

satisfy all of the terms of their sentences, including full payment of their LFOs” and 

legitimate state interest). 

 Twenty-Fourth Amendment/Poll Tax. A requirement to pay all LFOs also 

does not violate the Twenty-Fourth Amendment. The Amendment provides: “The 

right of citizens of the United States to vote in any primary or other election for 

President or Vice President, for electors for President or Vice President, or for 

Senator or Representative in Congress, shall not be denied or abridged by the 

United States or any State by reason of failure to pay any poll tax or other tax.”  

Insofar as we are aware, no court has ever applied this provision outside of the 
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context of an explicit and unambiguous poll tax. Compare Harper v. Va. Bd. of 

Elections, 383 U.S. 663 (1966) (striking down poll tax) with Gonzalez v. Arizona, 485 

F.3d 1041, 1049 (9th Cir. 2007) (rejecting argument that requirement that citizens 

spend money to obtain documents necessary to register to vote was tax on voting). 

Instead, courts have uniformly held that fees imposed on the restoration of felon 

voting rights are not poll taxes because they are not a condition to exercise a 

constitutional right but a condition to regain a right that was constitutionally 

removed. See Harvey, 605 F.3d at 1080 (“Having lost their right to vote, they now 

have no cognizable Twenty–Fourth Amendment claim until their voting rights are 

restored.”); Howard v. Gilmore, 2000 WL 203984, at *2, (4th Cir. Feb. 23, 2000) (“it 

is not [plaintiff’s] right to vote upon which payment of a fee is being conditioned; 

rather, it is the restoration of his civil rights upon which the payment of a fee is 

being conditioned”); Johnson, 214 F. Supp. 2d at 1333 (“The victim restitution 

requirement is not a special fee that they must pay in order to exercise a right 

already existing in them, but a requirement made within the authority of the State 

to begin the process of having their civil rights fully restored.”). 

 Voting Rights Act. In addition to the fact that Alabama law does not actually 

impose an LFO requirement, Plaintiffs’ claim under the Voting Rights Act fails for 

two reasons.  

 First, as the en banc Eleventh Circuit held in Johnson, the Voting Rights Act 

does not allow a results claim about felon disenfranchisement. See Johnson, 405 

F.3d at 1234.  The Complaint suggests that Johnson is somehow distinguishable 
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because Count 15 challenges the conditions of re-enfranchisement instead of the 

conditions of dis-enfranchisement. Doc. 1 ¶ 259. But the theory of the Complaint 

admits no difference between the two. It expressly claims that “Alabama Code 15-

22-36.1(a)(3) disproportionately disenfranchises black citizens” by making it 

disproportionately difficult for black felons to be re-enfranchised. Doc. 1 ¶ 258 

(emphasis added).  

 Moreover, the holding of Johnson is that a state law that restricts felons from 

voting—whether on the front end or back end—is simply not a “voting qualification 

or prerequisite to voting or standard, practice, or procedure” under the terms of the 

Voting Rights Act. 52 U.S.C. § 10301. The motivating factor in Johnson was the 

Supreme Court’s admonition that the Fourteenth Amendment expressly allows the 

disenfranchisement of felons. And, as the Washington Supreme Court explained, a 

challenge to a re-enfranchisement statute is no different from a challenge to a 

disenfranchisement scheme: 

[I]t is not Washington’s re-enfranchisement statute that denies felons 
the right to vote but rather the continuing applicability of its 
disenfranchisement scheme. . . [W]e conclude that the requirement 
that felons pay their LFOs should not be divorced from the context in 
which that requirement arose, which was as a result of the individual's 
commission of a felony.  
 

Madison, 163 P.3d at 771. See also Harvey, 605 F.3d at 1079.  It makes no sense to 

say that “Congress never intended the Voting Rights Act to reach felon 

disenfranchisement provisions,” Johnson, 405 F.3d at 1232, and at the same time 

conclude that Congress did intend the Voting Rights Act to reach the conditions a 

state imposes on felon re-enfranchisement.  
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 Second, even if Plaintiffs could bring a Section Two claim, they have not 

sufficiently pleaded one. The relevant factual allegations are that “blacks are 10% 

more likely to have a non-zero LFO balance” and “16% more likely to have their 

voting rights applications denied due to outstanding LFOs.” Doc. 1 ¶ 143. Even for 

courts—unlike the Eleventh Circuit—that allow a Section Two claim over felon 

disenfranchisement, bare statistical disparities like these have been held 

insufficient to sustain such a claim. See Wesley v. Collins, 791 F.2d 1255 (6th Cir. 

1986) (disproportionate impact insufficient); Howard v. Gilmore, 2000 WL 203984 

(4th Cir. Feb. 23, 2000) (affirming dismissal because of lack of nexus between race 

and disenfranchisement). Even in the Ninth Circuit (the only circuit that still 

allows a Section Two challenge to felon disenfranchisement), a plaintiff “bringing a 

section 2 VRA challenge to a felon disenfranchisement law” must show that the 

“system is infected by intentional discrimination.”  Farrakhan v. Gregoire, 623 F.3d 

990, 993 (9th Cir. 2010) (en banc). See also id. at 995–96 (Thomas, J., concurring). 

Plaintiffs have made no such allegations here—about the Alabama criminal justice 

system or the process for re-enfranchisement. Finally, the alleged statistical 

disparity here—roughly 10%—is not even that significant. See Swain v. Alabama, 

380 U.S. 202, 208–09 (1965) (“We cannot say that purposeful discrimination based 

on race alone is satisfactorily proved by showing that an identifiable group in a 

community is under-represented by as much as 10%.”), overruled on other grounds 

by Batson v. Kentucky, 476 U.S. 79, 90–96 (1986). 
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CONCLUSION 

 The Court should dismiss each and every count in the Complaint for the 

failure to state a claim upon which relief may be granted. 

       Respectfully submitted, 

s/  Andrew L. Brasher    
Andrew L. Brasher (ASB-4325-W73B) 
Solicitor General 
James W. Davis (ASB-4063-I58J) 
Misty S. Fairbanks Messick (ASB-1813-
T71F) 
Assistant Attorneys General 
 
OFFICE OF THE ATTORNEY GENERAL 
501 Washington Avenue 
Post Office Box 300152 
Montgomery, Alabama 36130-0152 
telephone:  334.353.2609 
facsimile:  334.242.4891 
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